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CURRENT TOPICS 


The Council: Two Resignations 

ANNOUNCEMENTS of two resignations from the Council of 
The Law Society have been received by the profession with 
great regret. Sir WILLIAM CHARLES CROCKER, who has been 
a member of the Council for twenty-three years, has served 
on most of its Standing Committees, and was President in 
1953-54, has decided that pressure of work in his practice 
compels him to resign membership, but that he will continue 
to serve as a member of the Disciplinary Committee. A 
» resolution passed by the Council on 15th July and duly recorded 
inthe Law Society's Gazette for August, states : “‘ His colleagues 
will greatly miss his forthright counsel and outstanding 
personality in their deliberations.’’ Another resolution, 
passed on 8th July, states : ‘‘ The Council have accepted with 
great regret the decision of Mr. DoNALD KABERRY that his 
ever-increasing Parliamentary duties compel him to resign 
membership of the Council. Mr. Kaberry was appointed and 
elected an Extraordinary Member of the Council in 1950 to 
represent the Yorkshire district, and he has served as a member 
of the Parliamentary and Legal Procedures Committees as 
well as of the War Memorial and Compensation Fund Com- 
mittees. The Council feel sure that they may continue to 
count upon Mr. Kaberry’s guidance and assistance in the 
future and they wish him every success in his Parliamentary 
career.’ 

Buying a House 

Tue Incorporated Society of Auctioneers and Landed 
Property Agents have performed a public service in publishing 
a leaflet entitled ‘‘ Buying a House,’’ for distribution through 
their member firms to prospective purchasers of houses. It is 
couched in non-technical terms. It explains that the agent 
is employed and paid by the prospective vendor and looks 
after his interests, and that the prospective purchaser is 
merely an applicant. The technical words ‘subject 
to contract’’ should have been carefully explained, or 
otherwise should not have been used. Apart from this, 
the leaflet does not attempt to do too much. For example, 
on “ Solicitors ’’ all that is said is: ‘‘ The agent will need to 
know the name of the solicitor acting for you, so that he can 
inform the vendor’s solicitor.’’ No recommendation is made 
on the difficult topic of the purchaser employing the vendor’s 
solicitor. On the other hand, on the subject of survey, 
although no general recommendation is made that a house 
should be surveyed, it is recommended that another pro- 
fessionally qualified firm of surveyors be employed. The 
general functions of the solicitor for the purchaser are concisely 
described, but the leaflet could be improved by guidance to a 
purchaser (a) not to make any offer or to sign anything until 
he is sure, by survey and arrangement with a building society 
or otherwise, that he will be able to complete, and (4) not to 
make any offer or sign anything until he has consulted his 
solicitor. 

Charges for Winding up Estates 

In all the circumstances, state the Council of The Law 
Society in the August issue of the Law Society's Gazette, 
they feel they cannot make any recommendation to the 
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profession about the desirability of the Council issuing some 
guidance as to the charges which solicitors should normally 
make for winding up estates. Discussion on this matter 
took place at Eastbourne in 1952, and at Scarborough in 1953, 
and it was then recognised that to base the charges solely on 
the gross value of the estate without regard to its complexity 
or other factors would be undesirable. When, however, 
the Council consulted the Provincial. Law Societies, nearly 
two-thirds of the 82 societies who expressed their views were 
in favour of a scale, but they differed as to what the scale should 
be. They had been asked whether it would be better for the 
Council to put forward by way of suggestion to the profession 
a scale of charges based on the gross value of the estate, such 
scale to apply to cases where the work done was considered 
to be about normal. The Council, as stated, are not to make 
any recommendation, but they think that, in view of the 
interest shown in this topic at the 1952 and 1953 Annual 
Conferences, they ought to inform the profession of the result 
of their consultation with the Provincial Societies. 


The National Association of Almshouses 

SoLicitors who are clerks to the trustees of almshouse 
foundations will be interested in the contents of a letter 
published in The Times on 6th August from members of the 
council of the National Association of Almshouses. They 
wrote: ‘‘ The Minister of Housing and Local Government 
recently requested local authorities to submit to him by August 
plans for slum clearance in their areas. The attention of 
councils having thus been drawn to houses of an undesirably 
low standard, their members have in some cases urged that 
local almshouses shall be included in such lists of slum property. 
It is not generally appreciated that almshouses, when built as 
such, are invariably so well constructed that even when their 
proper maintenance has been neglected they are still capable 
of being improved up to modern standards at reasonable cost, 
and their loss at this time can do nothing but aggravate the 
problem of accommodation for the aged population. The 
National Association of Almshouses, on whose council we 
serve, has done, and is doing, much to help trustees of alms- 
houses with advice and with grants, to repair and improve 
their property. We welcome respectfully the Minister’s 
expeditious action, but we are convinced that (1) almshouses 
provide the ideal pattern of accommodation for the able- 
bodied aged, which will be as much needed in the future as it 
has been in the past, and (2) there are few, if any, cases 
where, with the aid of the Association, almshouses cannot 
be repaired and improved up to modern standards. We 
therefore appeal both to local authorities and to trustees to 
take no action which might result in the loss of their almshouses 
and, if they are in any doubt or difficulty, to consult our 
Association.” 


National Insurance Draft Regulations: Legal 
Representation 

THE National Insurance Advisory Committee have had 
submitted to them, among other matters in the draft National 
Insurance (Determination of Claims and Questions) Amend- 
ment Regulations, 1955, a proposal to allow a person claiming 
National Insurance benefit to be represented by a relative or 
friend who is a lawyer, provided he does not appear in his 
professional capacity. Two other changes are proposed. 
One is that an association of employed persons should be 
allowed a direct right of appeal to the Commissioner from a 
decision of a local tribunal when acting on behalf of the next 
of kin of a deceased member in a claim for benefit arising from 
the deceased member’s insurance. The other is that the 
National Insurance Commissioner would be able to have the 


THE SOLICITORS’ 


JOURNAL August 20, 1955 


assistance of an assessor on any specially difficult question of 
fact, and to refer a claim for medical examination. 


Impediments 


OnE of the secret longings of choirboys and others made 
to attend wedding ceremonies is one day to see someone 
step forward and declare at the crucial moment a just cause 
or impediment before the time comes for ever to hold his 
peace. No doubt the effect would be as dramatic at a Quaker 
wedding, though in that case the invitation is more sedately 
worded : “If any person have anything to object, let timely 
information be given.’ A passing reference in the newspaper 
reminds us of the corresponding opportunity offered to 
objectors in the case of a marriage intended to be solemnised 
by registrar’s certificate. After notice of marriage (which 
really means of intention to marry) has been given to the 
superintendent registrar, the interval for objection is twenty- 
one days if the marriage is to be without licence, but apparently 
only one day if a superintendent-registrar’s licence is also 
applied for (Marriage Act, 1949, s. 32 (2)). It is therefore of 
some importance to note that an objection may be lodged 
by any person at any time, even prior to the application for 
certificate or licence (s. 29). This is done in the form of a 
caveat, a term which many of us had forgotten applied any- 
where but in probate law, and there is a costs sanction to 
discourage frivolous obstructionism. Parents and guardians 
of infant brides and grooms need only write “ forbidden” 


in the notice-book (s. 30), but that cannot be done until | 


there is an entry to write it against. It is remarkable, 
considering the continued prevalence of the institution of 
marriage, how unfamiliar to ‘“‘lay lawyers’’ these 
pre-ceremonial formalities are. 


The Solicitors’ Clerks’ Pension Fund 

SINCE the war, according to a statement by the chairman 
at the twenty-fifth annual meeting on 30th June of the 
Solicitors’ Clerks’ Pension Fund, its invested moneys have 
risen from just under £300,000 to approximately £1,200,000, 
its membership has grown from just under 1,300 to over 3,000, 
and the number of contributing firms from 550 to over 1,100. 
He further said that, as it was non-profit making, it could 
quote better rates than the insurance companies. A surplus 
of £40,000 disclosed at the recent quinquennial valuation is 
being utilised to’strengthen reserves and provide increased 
benefits, the chief of which will be increased pensions as well 
as an increase in the guaranteed period of any pension from 
three to five years. In addition, the death benefit is increased 
so that in any normal case it will amount to not less than 
ten times the member’s and his employer’s rate of contribu- 
tion for the year in which he died. Arrangements can be 
made for alternative pensions so as to make provision for a 
widow, and the value of such widow’s pension is not 
aggregable for death duty purposes. The Secretary of the 
Fund will be in attendance on 26th and 27th September next 
at the Annual Conference of The Law Society at Llandudno. 


International Bar Association: 6th Annual Conference 


THE Law Society is a member of the International Bar 
Association and all its members are entitled to be present at 
the Sixth International Conference under the auspices of the 
Association, to be held in Oslo from 23rd to 28th July, 1956. 
The subjects tentatively selected for discussion include 
International Shipbuilding Contracts, Foreign Divorces, 
the Legal Profession, Administration of Foreign Estates, 
Sovereign Immunity in Tort and Contract, and Double 
Taxation. Members who wish to attend are invited to write 
to the Secretary of The Law Society. 
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CLAIMS FOR COMPENSATION AND PLANNING 
DECISIONS 


ALTHOUGH it is arguable that too much pother has been and 
sill is being made about the complicated provisions of the 
Town and Country Planning Act, 1954 (cf., for example, 
the attempted uses of s. 33 described at p. 502, ante), 
practitioners should certainly appreciate some of the points 
made by the Ministry of Housing and Local Government 
in their latest circular (40/55) on the subject, as it gives some 
useful advice to local authorities—in the interests of land- 
owners—on points of difficulty. 

(a) In the first place, the Ministry announced details of a 
scheme whereby the local district valuer may be asked by 
the local planning authority to “ give a rough indication of 
the compensation which would be payable ‘under Pt. II of 
the 1954 Act] if the permission sought were refused.’’ The 
Ministry say the amount of compensation payable should not 
be the ‘‘ controlling factor,’’ but that in some cases it will 
have a bearing on the question whether development ought 
to be prevented or not. ‘This is a very serious statement for 
the Ministry to have made, in that they here recognise a 
return to the 1932 Act “ planning,’’ where many types of 
undesirable development were not prevented, because of the 
cost of paying compensation in the event of refusal. 
Admittedly, the principle applies here only in the limited 
number of cases where the land has an “‘ unexpended balance 
of established development value,’’ but it was not contemplated 
in the 1954 Act that the existence of a right to compensation 
would affect the manner in which a particular application 
would be treated. On the other hand, the present procedure 
may be some answer to the optimistic landowners who are 
making hypothetical applications for planning permission in 
the hope that tney will obtain a refusal and so be entitled to 
claim under Pt. II. 

()) The Ministry have previously given some advice to local 
planning authorities on the drafting of conditions attached 
to planning permissions, as well they might (see, in particular, 
the memorandum published with Ministry circular 58/51, 
printed at [1951] J.P.L. 600). Unfortunately, in practice 
these conditions are often drafted by the planners themselves 
and are not always vetted by the legal advisers to the planning 
authorities; as a consequence, woolly wording, vague 
generalities and unnecessarily stringent conditions are still 
only too common. This subject of the drafting of conditions 
is in the present circular now related to claims under Pt. II. 
If the condition imposed is one which does not qualify for 
compensation (by virtue of s. 20 of the Act), it should not be 
imposed if it is so stringent that it virtually nullifies the 
permission ; presumably in a case where this advice is 
disregarded, the Minister would allow an appeal against 


the imposition of such a condition. Further, reasons for a 
refusal should not be included if they will operate to bar a 
claim for compensation (see s. 20 (3) and (4)—“* premature "' 
development, and land liable to subsidence or flooding) 
unless in fact they form at least “a really substantial part 
of the refusal of permission.” 

(c) The third point made in the new circular asks local 
authorities to inform the Minister of any new development 
taking place on land in respect of which a payment has already 
been made and is registered in the local land charges register. 
Strangely enough there is no express machinery in the Act 
whereby the Minister becomes aware of such development, 
and so is able to recover the payments previously made from 
landowners concerned, but no doubt local planning authorities 
will comply with the Minister’s request. There may, 
however, be some difficulty in county areas where planning 
functions have not been delegated to the district councils 
whose registrars are responsible for maintaining the local 
land charges registers in which these payments are registered. 
The planning authority may not be aware of the entry in 
the register, and the county district may not be aware of the 
new development taking place. 

(d) Finally, the Ministry ask local planning authorities 
to deal with applications for compensation as speedily as 
possible ; in particular, they have to advise the Ministry 
whether the original decision requires amendment, or whether 
permission can properly be given for some other development 
of the land, and where the answer to both questions is in the 
negative, the Ministry suggests that such cases should be 
returned to the department “ within a few days.’’ These 
are, however, discretionary matters for the opinion of the 
appropriate committee of the local authority, and however 
strongly the technical officer of the authority may feel about 
a particular case, he will probably wish to obtain the instruc- 
tions of his committee before notifying a decision to the 
Ministry. Planning—and local government generally —is 
still a matter for the elected representative, and the price 
of local democracy is often delay. A number of planning 
authorities are at present, on every planning application which 
they propose to refuse, considering whethtr they would 
grant an application for any alternative development if it 
were before them, in anticipation of any possible Pt. II claim. 
This makes more work for planning staffs, but apart alto- 
gether from the 1954 Act, it is of value to the applicant, as 
it will be an advantage to him to know what he may do with 
his land in any case where he is refused permission to do what 


he wishes to do. 
J. F.G. 


ACCIDENTS TO CHILDREN 


SIR JOHN SALMOND, in his famous work on torts, stated that 
“the duty of preventing babies from trespassing upon a 
railway line should lie upon their parents, and not upon the 
railway company.’’ Few people would quarrel with this 
broad principle, but a review of the case law appertaining 
to children’s injuries will show that these words are an over- 
simplification of what has always been a difficult question of 
law. As Hamilton, L.J., said in his judgment in the leading 
case of Latham v. Johnson & Nephew, Ltd. [1913) 1 K.B. 398, 
“Children’s cases are always troublesome. English law 
has been very ready to find remedies for their injuries.” 


Nineteen hundred and fifty-five has seen another addition 
to the long line of authorities dealing with the difficult question 
of the degree of care required towards children in the decision 
of Devlin, J., in Phipps v. Rochester Corporation (1955 
2 W.L.R. 23; ante, p. 45. 

A child who sustains injury on the property of another 
will be either a trespasser, a licensee, or an invitee, and the 
degree of care owed by the owner of the property where the 
child is injured will depend to which of these three legal 
categories the child belongs. A trespasser has no legal right 
for damages except for injury which is intentionally inflicted, 
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and it must be remembered that, as pointed out by 
Hamilton, L.J., a child will still be a trespasser if he goes on 
private ground without leave or right, however natural 
it may have been for him to do so. With licensees and 
invitees the position is different: both are entitled to be 
warned about concealed dangers that exist, the only distinc- 
tion being that in the case of a licensee the landowner will 
only be responsible for dangers that he knows to exist, 
whereas to an invitee his duty will be to take reasonable care 
that the premises are safe and to prevent injury from unusual 
dangers of whose existence he is aware or ought to be aware 
(Indermaur v. Dames (1866), L.R. 1 C.P. 274). This distine- 
tion between licensees and invitees does not appear to have 
been of much importance in the cases dealing with injuries 
to children. 

It must be noted that in both cases the danger which the 
visitor is entitled to be warned against is an unusual or 
concealed danger ; there is no duty to warn him of an obvious 
danger which a reasonable person using proper precautions 
would perceive for himself. The question, however, then 
arises, What standards of care have to be applied to children 
and other persons without the full mental and physical 
capacities of the ordinary adult ? Lord Atkinson in Cooke v. 
Midland Great Western Railway of Ireland |1909) A.C. 229, 
after pointing out that, to the blind, the most obvious danger 
may be a trap, and to the idiotic the most perilous act may 
appear safe and cautious, expressed the opinion that the duty 
that the owner of premises owes to the persons to whom he 
gives permission to enter upon them must be measured by his 
knowledge, actual or imputed, of the habits, capacities and 
propensities of those persons. 

his may be a somewhat difficult question to determine, 
the answer depending on the particular facts of each case, 
but before considering its implications it is necessary to 
consider the doctrine of conditional licence which was laid 
down in Burchell v. Hickisson (1880), 50 L.J.O.B. 101, where 
one of the railings which guarded a flight of steps leading to 
the defendant’s house was missing and the infant plaintiff, 
a boy aged four years, who was accompanied by his twelve- 
year-old sister, fell and injured himself. The court decided 
against him, and the grounds of the decision were expressed 
by Lindley, J., thus: 

“ There could be no duty on the part of the defendant 
towards the plaintiff further than that the defendant 
must take care no concealed danger exists. The plaintiff 
was, no doubt, too young to see or guard against any danger, 
but the logical way of considering the matter is to consider 
it alternatively in this way: the defendant never invited 
such a person as the plaintiff to come unless he was taken 
care of by being placed in charge of others, and if he was 
in charge of others, then there was no concealed danger. 
In other words, there was no invitation to the plaintiff 
if he was not guarded, and, if guarded, then there was 
no trap.” 

Hamilton, L.J., in Latham v. Johnson & Nephew, Ltd., 
described the decision in Burchell v. Hickisson as the way out 
of a dilemma, because, “if the injury to a child is not to go 
without remedy altogether by reason of his failure to use a 
diligence which he could not possibly have possessed, a 
wandering child might claim to be made as safe as in a nursery,”’ 
and pointed out that logically the principle of a conditional 
licence is applicable in all cases of infirmity or disability and 
not to infants only. . ; 

Devlin, J., in his judgment in the recent case of Phipps v. 
Rochester Corporation, has made an exhaustive review of the 
cases dealing with the duty of licensors towards children in 
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general and states that, while the law has always recognised 
for this purpose a sharp difference between children and 
adults, there is an equally well marked distinction between 
‘big children,”’ i.e., those who know what they are about 
and “‘ little children,’’ i.e., those who have not reached the ag; 
of reason or understanding, and that when it comes to taking 
care of themselves there is a greater difference between big 
and little children than there is between big children and adults 
and much justification for putting little children into a separate 
category, because, while adults and big children can be guilty 
of contributory negligence, a little child cannot. He said that 
previous cases had not formulated one comprehensive principle 
of a licensor’s duty to little children, but that the cases showed 
that the courts had avoided the conclusion that licensors 
must make their premises safe for little children by a number 
of alternative ways. The alternatives were: (1) that the 
test was the same for a little child as for an adult; (2) to 
impose on parents the burden of contributory negligence 
(3) to treat the child’s licence as conditional on being accom 
panied by a responsible adult (Burchell v. Hickisson) ; or 
(4) “to frame the duty as a compromise between the 
robustness that would make children take the world as they 
found it and the tenderness which would give them nurseries 
wherever they go.”’ 

Support for the first of these alternatives is to be found in 
the observations of the judges in two Scottish cases, namely, 
Hastie v. Edinburgh Magistrates |1907| S.C. 1102, where an 
unattended four-year-old child fell into a pond in a public 
park, and Stevenson v. Glasgow Corporation (1908) S.C. 1034 
where a small child fell into the river in a public park and was 
drowned, but these observations have to be considered 
with the dicla to the contrary by Lord Atkinson in Cooke v. 
Midland Great Western Railway of Ireland, supra, and of 
Lord Sumner in Glasgow Corporation v. Taylor [1922) 1 AC. 
44, who said : 

“Where a question as to the care to be used arises 
between persons using as of right the place where they 
respectively act, infancy as such is no more a status conferring 
right or a root of title imposing obligations on others to 
respect it, than infirmity or imbecility ; but a measure 
of care appropriate to the inability or disability of those 
who are immature or feeble in mind or body is due from 
others, who know of or ought to anticipate the presence 
of such persons’ within the scope and hazard of their own 
operations.’ 

In this case, a seven-year-old child died from eating the 
berries of a poisonous shrub in a public park kept by the 
Glasgow Corporation. The House of Lords held that the 
berries were a temptation to children, that the defendants 
knew that they were poisonous and had failed to take any 
precautions to warn children or to prevent them from picking 
the berries, and consequently were liable to compensate the 
parents of the child for its death. The argument of the 
defendants that the parents of the child had not taught the 
child not to take what did not belong to it, or had not caused 
it to be in the charge of someone able to take care of it while in 
the park, was rejected on the ground that the danger of 
the berries was not an obvious one and that they were an 
allurement to the child. Lord Shaw of Dunfermline suggested 
that no special responsibility attaches to an owner in respect 
of an accident to a child when the danger is familiar and 
obvious, the reason being that the owner is entitled to take 
into account that reasonable parents will not permit their 
children to be sent into the midst of these dangers without 
protection, but the matter is dealt with on the basis of the 
relative duty of the parent and the owner, for he says: ‘‘ The 
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parent or guardian of the child must act reasonably, the 
municipality or guardian of the park must act reasonably ; 
the duty rests upon both and each, but each is entitled to 
assume it of the other.’’ 

With regard to the second alternative, that parents should 
bear the burden of contributory negligence, Devlin, J., said 
that, apart from the case of Schofield v. Bolton Corporation 
(1910), 54 Sor. J. 213, this doctrine had not been adopted 
in any other English case and was inconsistent with English 
law. Support for the doctrine was to be found in Scottish 
cases Which were concerned with a parent’s claim in his own 
right for a solatium for the death of his child, a claim unknown 
to English law. 

Although judicial observations have been made obiter from 
time to time with regard to the conduct of parents of wandering 
children, no doubt such observations have been made in 
connection with the doctrine of conditional licence, which is 
the third of the alternatives previously referred to. The 
doctrine of conditional licence does not appear to have found 
great favour with Devlin, J. He speaks of the difficulty 
of settling the terms of an implied condition and says :— 


“Suppose there is on the premises something which by 
any standard, adult or otherwise, constitutes a trap, and 
an unaccompanied little child falls into it. If he is a 
trespasser he cannot recover. If he is a licensee he could 
recover since in such a case the presence or absence of a 
guardian would be immaterial.”’ 


He points out that difficult questions arise when considering 
what degree of age or infirmity should disqualify the licensee 
from the protection of the licence, and that when that degree 
of incapacity has been determined the qualifications of the 
companion will have to be considered. 

Devlin, J., considers that the better course is to apply to 
these cases of injury to children the general principle which 
governs the relationship between the owner of premises and 
visitors to those premises, without the employment of a special 
device such as the doctrine of conditional licence, which, he 
suggests, has not been mentioned in the Court of Appeal 
in any of the cases in the last thirty years, apart from a 
reference to it by du Parcq, L.J., in Morley v. Staffordshire 
County Council {(1939) 4 All E.R. 92. The doctrine was, how- 
ever, referred to by the Court of Appeal in Coates v. Rawtenstall 
Borough Council [1937] 3 All E.R. 602, where a child of 
3} years, who was accompanied by a boy of fourteen years, 
was injured by some defect in playground equipment which 
was erected in a public park for children of school age only. 
The defendants contended that, because the equipment 
was only intended for the use of older children, the boy of 
34 was a trespasser, but the Court of Appeal held that the 
boy of fourteen was a competent guardian to accompany 
him and there had been no evidence of any negligence on 
his part. 

The question of conditional licence was also considered by the 
Court of Appeal in Bates v. Stone Parish Council [1954] 1 W.L.R. 
1249; 98 Sor. J. 698, where the plaintiff of 34 sustained 
injuries by falling through a gap in the rails of a platform at 
the top of a children’s slide erected in a children’s playground 
maintained by the defendants. The defendants pleaded that 
the only licence which they granted to children who were too 
young to be able to appreciate danger was to enter the play- 
ground in the company of some competent guardian, a 
condition which had not been fulfilled. Alternatively, they 
argued that, even if very young children had unconditional 
permission to enter the recreation ground itself, the licence 
to go on the slide was so qualified. The Court of Appeal 
did not give any ruling on the doctrine of conditional licence 
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because the particular facts of the case negatived any such 
plea as was raised by the defendants. There was no notice 
in any way limiting the entry into the recreation ground or 
on to the playground equipment, which was in fact provided 
for young children, and no evidence that any child had been 
excluded from the playground on account of its age. The 
strongest evidence against such.a condition was that in 1934, 
after a small boy had fallen from the platform, the defendant 
council had taken specific measures to safeguard very small 
children from falling off the platform by erecting a horizontal 
bar which had since rusted and broken away across the 
small gap in the rails attached to the platform. The Court 
of Appeal held that this was evidence that the policy of the 
defendant council was to make provision for children so 
small that they might fall through the gap unless prevented 
by the railings which the defendants erected at that time 

Devlin, J., in applying the principles stated by Lord Sumnet 
and by Lord Shaw of Dunfermline in Glasgow Corporation 
v. Taylor, laid down certain tests to be applied in determining 
whether an occupier of premises has been in breach of his 
duty to a visitor where the latter is a small child. 

First, the owner is entitled to assume that reasonable 
parents will not permit their children to be sent into danger 
without protection. Whether the place is one of danger 
may, of course, depend on the age and mentality of the child. 
If it is a very young child, it cannot be expected to look after 
itself and the danger is created when the child first wanders 
away from its home environment and guardian. 

Second, the guardians of the child and of the place must 
act reasonably, and each is entitled to assume that the other 
will so act. 

The facts of Phipps v. Rochester Corporation were as 
follows: The defendant corporation were developing a 
housing estate and on the land which was unbuilt upon 
they had dug a long and deep trench. The infant plaintiff, 
a little boy of five years, accompanied by his seven-year-old 
sister, were crossing the !and on their way to pick some 
blackberries when they found the trench across their route. 
They were, in fact, near one end of it, and the little girl 
saw it and turned to go round the end, but the little boy 
who was following behind her fell in and broke his leg. The 
houses on the estate which were already completed and 
occupied had their own gardens where small children could 
play. Although the corporation knew that children from 
these houses were resorting to the open space where the 
trench was, they did not prevent the children doing so, and 
took no steps to show that they objected to the children 
going there. 

Devlin, J., held on the facts that children as a class were 
licensed to play on the open space, that the trench was 
neither an allurement to a child nor a danger concealed from 
an adult or a big child, but that it was a danger imperceptible 
by a little child of the plaintiff's age because he was not old 
enough to see the necessity of avoiding it or of taking special 
care; and that there was no evidence to show that little 
children frequently went unaccompanied on to the open 
space in a way which ought to have brought home to the 
corporation that that was the use which was being made of 
the licence. Applying the tests previously mentioned, the 
learned judge held in the circumstances that, although the 
infant plaintiff was on the land as a licensee, the defendants 
were not in breach of their duty towards him. 

The decision is an interesting one and one that will be a 
useful guide in determining the liability for accidents which 
are not uncommon. It is clear that much will depend on 
the social habits of the neighbourhood. There are certain 
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places where little children go to play unaccompanied, and 
if the licensor knows or ought to anticipate that, he may 
have to take steps accordingly. Bates v. Stone Parish 
Council is a case in point, although there is a suggestion in 
the report of that case that, if the defendants had not been 
aware of the previous accident, they would not have been 
liable. Whether the land is the only open space in an over- 
crowded area, as opposed to a residential district of houses 
with gardens in which small children may reasonably be 
expected to play, is a material question for consideration. 

There is, however, another aspect of the law relating to the 
degree of care to be exercised towards children which may 
apply even if the injured child is a trespasser on the place 
where the injury is received. This is the principle of the 
duty owed to ‘‘a neighbour”’ laid down in the well known 
“snail in the bottle’’ case of M*‘Alister (or Donoghue) v. 
Stevenson (1932) A.C. 562. In this case, Lord Atkin said, 
“You must take reasonable care to avoid acts or omissions 
which you can reasonably foresee would be likely to injure 
your neighbour. Who then in law is my neighbour? The 
answer seems to be persons who are so closely affected by 
my act that I ought reasonably to have them in contemplation 
as being so affected when I am directing my mind to the acts 
or omissions which are called in question.” 

This principle does not as yet appear to have been applied 
in any great measure to cases of children, but it is clear that 
the people who must, from this point of view, be regarded as 
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‘neighbours ’’ are not necessarily the same people who must 
be regarded as invitees or licensees from the point of view of 
an occupier of land. A recent instance of the application 
of this principle is Davis v. St. Mary’s Demolition & Excavation 
Co. Ltd. (1954) 1 W.L.R. 592 ; 98 Sor. J. 217. The defendants 
were carrying out demolition of houses under a contract 
with the owner of land. Behind the houses, before demolition 
began, there was a wall separating the houses from an open 
cleared site where children were accustomed to play. During 
the course of the demolition this wall was taken down, leaving 
a free access for the children on to the demolition site. The 
plaintiff, a boy of twelve, when playing on the site, pulled 
away some loose bricks from one of the houses which had 
been left partly demolished, with the result that the rear 
wall of the house fell and injured him. Ormerod, J., held 
that the presence of children on the site was so likely an 
occurrence that the defendants owed a duty of care to them 
and were liable in negligence to the plaintiff for failing to 
take precautions to avoid injury to him through the unsafe 
condition of the wall. In this case, it must be noted that the 
defendants were not the occupiers of the land where the 
accident occurred, and Ormerod, J., did say that any decision 
which put a defendant who was not an occupier of the land 
in that position was one which must be considered with very 
great care and caution. 

This principle would not have been applicable in the case 
of Phipps v. Rochester Corporation. 

.&. 


TAXATION OF CAPITALISATION ISSUES 


SINCE the last war the capitalisation issue (formerly described 
by the misleading phrase ‘‘ bonus issue ’’) has become much 
more common for reasons which are apparent to the economist 
and are quite divorced from any question of tax avoidance. 
It is an unfortunate fact that there are many people who 
do not really understand the significance and effect of a 
capitalisation issue, and more unfortunate still that for 
political reasons responsible persons who have or ought to 
have such an understanding have thought fit to suggest to 
the public that a capitalisation issue amounts to a tax-free 
gift by a company to its shareholders or a class of its 
shareholders. 

When taxation is high it is not surprising that individuals 
should seek to order their affairs so as to reduce the burden 
of tax, and in certain forms a capitalisation issue can assist 
in this respect. A straightforward capitalisation issue of 
ordinary shares to ordinary shareholders would not assist, 
but a capitalisation issue of short-term debentures or debenture 
stock or redeemable preference shares does over a period of 
time produce the desired result, and such result can be 
accelerated for the individual by the sale of his debentures 
or debenture stock or redeemable preference shares to an 
institution. It is true that there can be found a number of 
cases where a capitalisation issue has been framed not bona fide 
for the purposes of the company but specifically for the 
purpose of enabling profits to be withdrawn from a company 
through the medium of debentures or debenture stock or 
redeemable preference shares. The profits thus effectively 
withdrawn will normally have borne income tax, and it is 
in the field of sur-tax that the advantage lies. In practice, 
such issues are limited in number and in value for two different 
reasons. The Control of Borrowing Order, 1947, operates as 
a check against undesirable capitalisation issues where the 
amount involved exceeds £50,000. In any event, the large 


public company cannot concern itself with the sur-tax 
position of individual shareholders, many of whom in fact 
may not be sur-tax payers; a form of capitalisation issue 
designed to secure taxation advantage is likely to be found 
primarily among companies where the equity share capital 
is closely held and especially where a substantial proportion 
of the equity share capital is held by the directors or their 
relatives. Where, however, one considers a _ “close 
corporation ’’’ (to use the phrase employed by the Royal 
Commission on the Taxation of Profits and Income in their 
final report—Cmd. 9474) ss. 245 et seq. of the Income Tax 
Act, 1952, come into play and militate against the type of 
capitalisation issue in question. For these reasons it is 
thought that only a fractional percentage in amount of sums 
capitalised in recent years relate to cases where sur-tax 
avoidance is either the intention or the result. 
The report of the Royal Commission makes it quite clear 
that the normal and straightforward capitalisation issue 
(e.g., an issue to the equity shareholders of further shares 
of the same class) takes nothing out of the company 
(beyond, of course, the expenses of the issue, including 
such capital duty as may be payable to the public exchequer) 
and does not per se increase the value of the interest of an 
equity shareholder (para. 796). Such a capitalisation issue 
is in fact little more than a paper transaction—a book-keeping 
entry recording that certain reserves have been converted 
into permanent capital. Such benefits as may arise are 
slight (para. 798), and the Commission “‘ find it impossible 
to detect . . . any benefit accruing to the shareholder in the 
nature of income’’ (para. 797). All those who understand 
capitalisation issues will heartily agree. Actually the Com- 
mission do not mention that there is a benefit to be derived 
from such an issue in the form of an opportunity, where 
renounceable allotment letters are used, to transfer on sale 
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or otherwise “‘ free of stamp’; this is of advantage to some 
but cannot be a justification for suggesting that the new 
shares themselves constitute a receipt to be taken into account 
for taxation purposes. The Commission do not refer to the 
estate duty effect (as regards preceding gifts or settlements 
of shares) of a capitalisation issue ; the law on this subject 
as established by leading cases can hardly be regarded as 
logical or satisfactory, but estate duty was not within the 
terms of reference of the Commission. 

fhe Commission go on to consider the case where the 
capitalisation issue takes the form of an issue of preference 
shares to the equity shareholders and conclude that the 
shareholders’ position remains unchanged. Logically, this 
must be the case. There is, however, one case where a 
quoted company by annual capitalisation issues of preference 
shares has made its equity shares attractive to sur-tax payers 
who can each year sell the preference shares so as to secure 
a capital sum; of course, the totality of the interest of a 
shareholder is not altered by the capitalisation issue, and 
when he sells the preference shares he waters down his interest, 
and it is only because of the principles underlying the market 
valuation of the equity shares that the process is profitable 
to the sur-tax payer. This is an unusual case, and in any 
event it will be seen that yearly the company is increasing 
the amount of preference dividend to be paid out; except 
in times of continued inflation, the process cannot be carried 
on for many years and, when it ceases or is cut down, the 
market valuation of the equity shares may be materially 
and adversely affected ; it is quite likely that estate duty 
rather than sur-tax is the key to the dividend policy, but 
let us not delve into that. This special case is mentioned as 
an exception to the general rule, but it does not in any way 
weaken the rule. Clearly, the Commission is right in saying 
that there is no case for bringing a capitalisation issue of 
non-redeemable preference shares within the field of taxable 
income. 

In the report one sentence serves to dismiss a capitalisation 
issue of redeemable preference shares ; the Commission would 
‘apply the same line of reasoning’’ as for non-redeemable 
preference shares. The writer feels that capitalisation issues 
of redeemable preference shares should not have been so 
summarily dealt with. It is quite true that such an issue 
is not in its immediate effect any different from a capitalisation 
issue of non-redeemable preference shares, but at some future 
date, subject to the statutory provisions affecting the redemp- 
tion of redeemable preference shares, cash is going to be paid 
out and that cash is not a return of capital put in by the 
shareholders but merely a distribution of profits which for a 
time only have been treated as capital. The answer perhaps 
lies in the somewhat naive statement of the Commission 
that redeemable preference shares are “‘ normally based on a 
life of fifteen to twenty years.’’ If it were found in the future 
that a custom was arising of making capitalisation issues of 
short-term redeemable preference shares, the question of such 
issues being curtailed or brought within the taxation field 
might have to be further considered. 

The position is admittedly different where profits are 
capitalised in the form of debentures or debenture stock 
rather than shares. Such an issue places in the hands of a 
shareholder a new and valuable right of a nature different 
from his shareholding, makes the company his debtor, may 
give him a charge upon the assets of the company so as to 
make him a secured creditor and a right to have interest paid 
whether or not profits have been earned. These are differences 
of substance. The Commission state that in Commissioners 
of Inland Revenue v. Fisher's Executors (1926), 10 Tax Cas. 
302, the House of Lords decided that debenture stock 


issued by way of capitalisation was not income of a share 
holder who received it, and its value was not, accordingly, to 
be included in his sur-tax assessment. It is submitted that 
this statement is over-bold and that, although on the facts 
of that particular case such a conclusion was reached, a 
different result might have followed, as some of the judgments 
imply, had the debenture stock been of short-term duration. 
It is considered that without any change in law there would 
be a different result if, to take an exaggerated example, a 
company purported to issue by way of capitalisation debenture 
stock maturing six months after the date of issue; such an 
issue would amount to nothing more than a deferred dividend. 

It must, it seems, be accepted that the only practicable 
way to bring any capitalisation issue within the field of 
personal taxation is to treat the value of the securities issued 
as falling to be included in the taxable income of the recipient ; 
too many difficulties arise—and avoidance would be only 
too easy—if the taxation liability arose only upon the 
realisation of the securities or alternatively (as regards 
redeemable securities) upon repayment or redemption (the 
time at which in fact the company pays out). No allowance 
would be made for a reduction consequent upon the issue 
in the value of the shares in right of which the securities 
were received. This is quite logical—no one would suggest 
deducting from dividends the fall in market price when the 
shares go ‘‘ex-div.’’; so long as income and capital are 
differentiated a loss of capital value cannot be set off against 
income received. 

Let us accept that there is a case for bringing within the 
field of taxable income debentures or debenture stock issued 
by way of capitalisation—this is certainly so as regards 
short-term debentures or debenture stock. The result of 
legislation to this effect is only too obvious—there will 
not be any such issues because in most cases every 01 
nearly every sur-tax payer would be adversely affected ; 
the net value of the securities received would be less 
and in many cases very substantially less than the 
reduction in the value of the shares in right of which 
the issue has been made. So long as taxation legislation 
continues to differentiate between capital and income—and 
let us hope that the capital gains tax with all its illogicalities 
never appears—it is madness to turn capital into income, and 
this, substantially, would be the effect of a capitalisation 
issue of debentures or debenture stock if the recommendation 
of the Commission (para. 799) were accepted. 

If the only result of the contemplated legislation would be 
to stop capitalisation issues of debentures or debenture 
stock then surely it is easier and more logical to obtain this 
result through the medium of the Borrowing (Control and 
Guarantees) Act, 1946. To deal with the matter in this 
way has the added advantage that it will be possible to catet 
for the cases where such an issue is desirable for reasons 
quite unconnected with sur-tax, e.g., a bona fide reorganisation 
of capital prior to marketing. Accordingly, it is suggested 
that H.M. Government should not follow the recommendation 
in para. 799 of the report of the Royal Commission but, 
recognising that the Commission could not within its terms 
of reference consider this alternative, should amend the 
Control of Borrowing Order, 1947. 

For a time, by virtue of the Control of Borrowing 
(Amendment of Exemption Provisions) Order, 1949 (S.1. 1949 
No. 755), all capitalisation issues required the consent of 
the Capital Issues Committee. This goes too far, but there 
is no reason why all capitalisation issues of debentures o1 
debenture stock (whether or not above £50,000 in amount) 
should not require such consent. There is equally no reason 
why the straightforward capitalisation issue of equity shares 
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(even if above £50,000 in amount) should require such 
consent. It is suggested, therefore, as regards capitalisation 
issues, that there should be no taxation legislation, but that 
the Control of Borrowing Order, 1947, should be amended 
so as (i) to permit without any specific consent any capitalisa- 
tion issue of shares ranking as regards participation in profits 
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and assets in no respect in priority to the shares in right of 
which the new shares are to be received, (ii) to require consent 
to any capitalisation issue of shares (other than as aforesaid) 
subject to the usual exemption provisions, and (iii) to require 
consent to any capitalisation issue of debentures or debenture 


stock. 
J. W. M. 


JUS SPATIANDI-—II 


THE requirements of the day in regard to pleading make 
Duncan v. Louch (1845), 6 Q.B. 904, a difficult case to read 
and comprehend. There were seven counts and thirteen pleas. 
Of the plaintiff’s counts, the first (perhaps) and the fourth 
(certainly) were the only ones material for the present purpose. 
By the first the plaintiff pleaded that he was lawfully possessed 
of a certain messuage and by reason thereof ought to have a 
certain way from the said messuage into and through a 
certain street (Buckingham Street, Adelphi) and out of the 
said street through a certain iron gate into, through, over 
and along a certain close called Terrace Walk, and out of 
the said close to a certain building called the Water Gate, 
and back again, to pass and repass on foot, as to the said 
messuage appertaining ; yet the defendant wrongfully caused 
the said gate to be locked and thereby the way was obstructed. 
To this count the defendant pleaded by (inter alia) traversing 
the right of way claimed. By his fourth count the plaintiff 
pleaded that he was possessed of another messuage and by 
reason thereof ought to have the free liberty (with others) 
of passing and repassing on foot from such last-mentioned 
messuage into Buckingham Street and out of the said street 
into a certain close called the Tarris Walke (Terrace Walk) 
and of walking there, and of passing and repassing into a 
certain erection called the Water Gate, at his free will and 
pleasure, as to the said last-mentioned messuage appertaining. 
To this count the defendant also pleaded by (inter alia) 
traversing the liberty alleged. On the face of those pleadings, 
therefore, there was a straight issue of fact between the parties 
as to whether the;plaintiff had or had not the way claimed 
in the first count (which, if proved, was undoubtedly capable 
of being enforced as an easement), and the liberty claimed 
in the fourth count (which, if wholly proved, may or may 
not have been capable of being enforced in its entirety as an 
easement). 

At the trial of the action the plaintiff proved user of the 
way claimed for a number of years, and he put in a grant 
to one Doughty dated 1675 containing the words “ Together 
with the free liberty, use, benefit and privilege for the said 
Philip Doughty, his heirs, tenants and assigns, with other 


inhabitants . . . of the Tarris Walke of the Water Gate .. . 
he, they and every of them . . . contributing . . . towards 
repairing ... the same... etc.’’ It would appear that this 


grant related to the messuage mentioned in the fourth count, 
not that mentioned in the first count, but the report is not 
clear on this point, nor are the full terms of the grant set 
out. What happened at the trial is, to the twentieth-century 
reader, very confusingly related, but a verdict was directed 
for the defendant on certain of the plaintiff's counts. The 
plaintiff then obtained from the Court of Queen’s Bench 
a rule to show cause why the verdict on (inter alia) the first 
and fourth counts (on which, it must be assumed, the jury 
had found for the plaintiff) should not be entered for the 
plaintiff. 

In showing cause the defendant’s counsel made two points : 
first, the right proved was not a right of way but of walking 


for pleasure ; and secondly, the grant of the right was con- 
ditional on the grantee and his successors contributing 
to the repair of the Terrace Walk, and this condition should 
have been pleaded, so that the defendant might, if so advised, 
have pleaded in answer non-performance thereof. Of the 
four members of the court, Lord Denman, C.J., dealt, 
apparently, only with this second point. Patteson, J., said 
that he did not understand the distinction which had been 
contended for between a right to walk, pass and repass over 
every part of a close, and a right of way from one part of a 
close to another. Coleridge, J., said that the first objection, 
that the plaintiff in his declaration had incorrectly described 
his right as a right of way whereas, in fact, it was a larger 
easement, would have been a good objection on the ground 
of variance (i.e., variance between facts pleaded and facts 
proved) if the easement claimed were inconsistent with, 
or different from, the easement proved ; but, he continued, 
if the thing granted were only larger than the thing claimed, 
the allegation (in the pleading) might be less than the proof, 
if the matter alleged was included in the matter proved. 
Wightman, J., expressed the same opinion in different 
language. The court also overruled the defendant’s objec- 
tions on the point relating to the conditions. The plaintiff 
thus held his verdict which was, presumably, for damages 
for obstruction of his right. 

The ratio decidendi of the judgments of Coleridge and 
Wightman, JJ., was that the plaintiff had proved a larger 
right (the right of walking, etc.), than the right which he 
had pleaded (which must on this footing have been a right 
of way between two terminal points only : there were no other 
rights of materiality pleaded), and this in relation to the 
messuage of the plaintiff's mentioned in the fourth count. 
Both rights were claimed in that count. It is thus possible 
to explain this decision as a decision on that part of the 
fourth count by which the plaintiff had claimed a right of 
passage through and over the Terrace Walk to and from the 
Water Gate, the additional claim to a right to walk there 
being disregarded, for (a) the obstruction alleged was equally 
an obstruction whatever were the precise rights over Terrace 
Walk which were claimed, a right of passage and repassage 
merely, or a jus spatiandi, and (b) the court, once the obstruc- 
tion and the right of passage and repassage were proved, 
was thus under no necessity of deciding the question whether 
the right of walking claimed was a right which could, in 
the circumstances, validly be claimed. Aliter, as it seems 
to me, if in his fourth count the plaintiff had pleaded a right 
of walking only, without mention of passage and repassage ; 
in that event, on the evidence, the court would have had to 
decide the point raised by the defendant's first objection. 


If this is the right approach to the ratio decidendi of what 
appears to have been the majority of the court in Duncan v. 
Louch, then I do not think it is correct to say that this case 
could not have been decided as it was unless the right to 
use a pleasure ground had been accepted as a valid easement. 
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That is one explanation of the decision in Duncan v. Louch, 
but it is not, with respect, the only one. 


Keith v. Twentieth Century Club, Ltd. (1904), 73 L.J. Ch. 545, 
is a much easier case. A conveyance of the site of certain 
houses on the Ladbroke estate in west London included 
a grant to the purchaser and his successors and his and their 
lessees and sub-lessees and tenants (being occupiers of the 
houses then in course of erection or thereafter to be erected 
on this site), and for his and their families and friends of 
free use and right of ingress, etc., upon a certain ornamental 
garden with all rights to the free use and right of ingress, etc., 
necessary for the full use and enjoyment thereof. Some 
of these houses were purchased by the defendant company, 
which used them for the purpose of providing furnished 
residential rooms for women workers. The club allowed its 
resident members to use the ornamental garden, and other 
householders, alleging themselves to be entitled to use the 
garden, objected to this use and commenced proceedings 
against the club for an injunction. By consent, an order 
was made that certain questions should be set down as 
points of law. These questions amounted really to the single 
question whether the club’s resident members were, on the 
true construction of the original grant, within the class of 
persons having a right to use the garden. Buckley, J., 
treated this question purely as a matter of construction 
and held that as the club members were neither lessees nor 
sub-lessees nor tenants (in his view they were licensees of 
the club), nor the family or friends of the club, they were not 
entitled to use the garden. 

The point which arose and was decided in Re Ellenborough 
Park (see last week’s article) was never put in argument in 
Keith's case nor was it mentioned by Buckley, J. Danckwerts, 
J., in the recent case concluded that Buckley, J., would 
never have decided the case as he did if, in effect, there had, 
in his view, been a short cut to the heart of the case, by 


Landlord and Tenant Notebook 


“ BUSINESS” IN PART II 
TENANT 


In this article I propose to discuss the meaning of “‘ business ”’ 
in s. 23 (1) of the Landlord and Tenant Act, 1954, which, by 
subs. (2), includes a trade, profession or employment. My 
object is to endeavour to throw some light on the question 
whether, in order to qualify for protection, a tenant must 
carry on activities designed to yield him a profit ; a question 
which the Legislature appears to have left the courts to 
decide. 

The two subsections run: (1) Subject to the provisions of 
this Act, this Part of this Act applies to any tenancy where 
the property comprised in the tenancy is or includes premises 
which are occupied by the tenant and are so occupied for the 
purposes of a business carried on by him or for those and 
other purposes. (2) In this Part of this Act the expression 
‘ business ’’ includes a trade, profession or employment and 
includes any activity carried on by a body of persons, whether 
corporate or unincorporate. 

There is a vast body (unincorporate) of authority on what 
the word “‘ business ’’ means or can mean, and partly for this 
reason I think that it would be advisable to start by 
examining one of the expressions which has figured less often 
in law reports, namely, ‘‘employment.’’ It is hoped that the 
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holding that the right claimed could not in any event exist 
as an easement appurtenant to the houses occupied by the 
club. That is perfectly possible. But another explanation 
of Buckley, J.’s decision is to be found in the extremely 
narrow point which, as a result of the consent order, was the 
only point directly before the court. True, if Buckley, J., 
had felt any doubts as to the possibility of a jus spatiand: 
existing as an easement, he might very probably have 
referred to them somewhere in his judgment. But perhaps 
the point never occurred to him. After all, even Homer 
nodded ; and Lord Wrenbury (as Buckley, J., was to become) 
could be excused for not carrying in his mind a doubt which, 
until Sir George Farwell expressed his views in the cases | 
mentioned last week, had then last been examined in a 
reported case sixty years earlier, and a case, at that, as difficult 
and obscure as Duncan v. Louch. Of Keith v. Twentieth 
Century Club, Ltd., also, therefore, I feel that to say that it 
could only have been decided as it was if the right to use an 
ornamental square garden had been accepted as a_ valid 
easement is, with respect, to put it too high. 

When I reached this point I noticed that Re Ellenborough 
Park is in the list of appeals to the Court of Appeal due to be 
heard next sittings. It will be interesting to see what a 
court which is entitled, if it so pleases, not to follow the two 
decisions of which I have written in this article, will make of 
them. Certainly some light could usefully be shed on 
Duncan v. Louch. More interesting still will be to see whether, 
assuming it considers itself free to follow its own line, the 
Court of Appeal will consider the problem of jus spatiandi 
as one to be decided on principle. We have heard it said 
constantly in recent years that the list of easements is not 
closed, and that a new right possessing the appropriate 
attributes can be put forward as a candidate for admission 
to the list. Re Ellenborough Park provides an opportunity, 
such as can very rarely occur, of putting these current 
views to the test. “ABC” 


OF THE LANDLORD AND 
ACT, 1954 : 


examination will produce a clue to the solution of the main 
problem. 

Taking common parlance, it will be recognised that employ 
ment may suggest a contract of service or for services, that 
it may suggest other gainful activity, and that it can be 
used to describe activity which neither yields nor is intended 
to yield gain. 

I think that it can fairly be said that when Parliament 
means to create rights and duties depending on whethet 
those concerned are employed under a contract, it says so ; 
indeed, in the case of the very enactment with which we are 
concerned, the exclusions (covered by the ‘‘ Subject to the 
provisions of . "’ of s. 23 (1)) include “a tenancy granted 
by reason that the tenant was the holder of an_ office, 
appointment or employment from the — grantor - 
(s. 43 (2)). But that there can be ‘“‘ employment "’ without 
any contract was recognised by Denman, J., in /artridge v. 
Mallandaine (1886), 18 Q.B.D. 276, in which the question 
was whether ‘‘ bookmakers or bettors on horse-racing ’’ 
were liable to be taxed under Sched. D in respect of their 
profits. It was argued that their activity was an amusement, 


and neither a_ profession, employment or vocation. 
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Hawkins, J., preferred to characterise it as a profession or 
vocation; Denman, J., as mentioned, considered it an 
employment and tended to regard the three expressions as 
synonymous. But the important thing for present purposes 
is that in coming to its conclusion the court paid regard to 
the object of the Income Tax Acts, that of taxing all gains 
and profits. 

“A man may employ himself so as to earn profits in many 
ways’ is how Denman, J., put it; perhaps foreshadowing 
the classification to be found in the first section of the 
National Insurance Act, 1946, by which insured persons are 
divided into three groups, the “‘ self-employed ”’ being defined 
in s. 1 (2) (b) as “ persons gainfully occupied in employment 
in Great Britain who are not employed persons.’ (The 
approach of the Long Vacation reminds me of some 
correspondence I once had with a functionary of the Ministry 
of Labour, in the course of which I urged that, being self- 
employed, I could dismiss myself, or strike against myself, 
re-engage myself, etc. The functionary failed to take the 
point suggested by the concluding words of the somewhat 
inelegant definition.) What may, perhaps, be considered 
significant about this definition for present purposes is the 
qualification “‘ gainfully.’’ 

The possibility of ‘‘ employment,” used in a legal instrument, 
covering activity not carried on for profit, has, as far as I 
have been able to ascertain, not been illustrated ; but there 
is an allusion to that possibility in Lecture League, Ltd. v. 
London County Council (1913), 108 L.T. 924, deciding that the 
company concerned, which procured engagements for 
lecturers and took a commission on their fees, was bound to 
register itself as an employment agency under the London 
County Council (General Powers) Act, 1910 (‘‘an agency 
or registry for or in connection with the employment of 
persons in any capacity ”’ is the definition ins. 4). Ridley, J., 
mentioned the employment of counsel but without, I think, 
having in mind those occasions when counsel have appeared 
without reward ; but Pickford, J.’s judgment contained the 
passage: “‘ I dare say the Act does include persons who carry 
on an agency or registry not for profit . . .”’ 

The definition given in the Act was, it will have been 
observed, a wide one and left little or no room for argument 
based on object. But for this, the court might and no doubt 
would have considered whether the employment of lecturers 
was within the mischief sought to be remedied. 

In the light of the above, I submit that one can approach 
the larger question inclined to the view that the Landlord 
and Tenant Act, 1954, Pt. II, does not cover “‘ employment ”’ 
in the widest possible sense of the word. The “ object of 
the enactment’”’ test, applied in Partridge v. Mallandaine, 
appears to be necessary in this case; and it would hardly 
be suggested that the Act was designed to protect persons 
who, say, employed a great deal of their time in knitting 
for pleasure. 

Thus when we find, as we soon do find when examining the 
many authorities on the meaning of “ business,”’ that it has 
been decided that business can be carried on though no profit 
motive be in operation (Portman v. Home Hospitals Association 
(1879), 27 Ch. D. 81m (C.A.)) or no money changes hands 
(Rolls v. Miller (1881), 27 Ch. D. 71 (C.A.)), I suggest that it 
is doubtful whether what was held in those cases will be 
held applicable to the question I have mooted. Both were 
concerned with the enforcement of restrictive covenants : 
in Portman v. Home Hospitals Association the instrument 
specified ‘‘ any art, trade, or business, occupation or calling 
whatsoever,’ the user objected to being the provision of 
accommodation for patients who were members of the 
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defendant association and who “ paid a certain sum, or were 
nominated in a particular way’’; Jessel, M.R.’s judgment 
included: “It is suggested that that means where you 
get a profit. I cannot accede to that. I do not think profit 
is the test, but the use of the house for the purpose... 
It would be ridiculous to say that opening a bookseller’s 
shop by a man is the using of a house within the meaning of 
the words ‘ exercise or carry on any art, trade, or business, 
occupation, or calling whatsoever’ and at the same time to 
say that the identical user, in every respect, except that a 
man does it from benevolence or charitable motives is not to 
be so treated.’’ In Rolls v. Miller the vital words were “ any 
trade or business whatsoever ’’ and the defendants, trustees 
of a charitable institution known as a “‘ Home for Working 
Girls,”’ had first taken small payments for the use of rooms 
and for food (but made a heavy loss) and then sought to avoid 
infringing the covenant by making no charges. The move 
failed to achieve its purpose. The first question to be 
considered, said Lindley, L.J., was what was the object of 
this covenant. ‘‘ You must look beyond the words, to the 
object of the covenant, and, looking to the object of the 
covenant, one sees plainly what it is. The house was a 
dwelling-house . . . Well, what is the object of that 
covenant ? There can, I think, be but one answer to that 
question. It was to prevent the house from being used 
otherwise than as a dwelling-house.’’ 


What such decisions emphasise, I submit, is that context 
and circumstances have to be taken into account when 
ascertaining the connotation of such a term as “ business.”’ 
In the case of Pt. II of the Landlord and Tenant Act, 1954, 
context is admittedly not too helpful; but what is of some 
importance is that while s. 23 (2) uses the verb “‘ includes,”’ not 
‘‘ means,” there is reason to believe (as was contended in the 
“ Notebook ’’ for 6th November, 1954; 98 Sot. J. 744) that 
what was called, in Dilworth v. New Zealand Stamps Commis- 
stoner [1899] A.C. 99 (P.C.), an “‘ exhaustive explanation ”’ is 
afforded, so that for the Part to apply the tenant must either 
occupy the demised premises for the purposes of a trade, for the 
purposes of a profession, or for the purposes of an employment. 
And no violence is done to the established proposition that 
‘‘ every trade is a business, but every business is not a trade ; 
to answer that description it must be conducted by buying 
and selling’: Denman, C.J., in Doe d. Wetherell v. Bird 
(1834), 2 Ad. & El. 161. Then, one can point to s. 34 (6), 
by which rent payable under a new tenancy ordered by the 
court is to be fixed without regard to any goodwill attached 
to the holding by reason of the carrying on thereat of the 
business of the tenant. 

But, while for some purposes business and even trade can 
be carried on without profit-seeking (as to business, there is 
Inland Revenue Commissioners v. Maxse [1919] 2 K.B. 647; 
for trade. Re Incorporated Council of Law Reporting for 
England and Wales (1888), 22 Q.B.D. 279), I suggest that 
Pt. II of the Landlord and Tenant Act, 1954, viewed as a 
whole and against the background of the Leasehold Commit- 
tee’s Interim Report of 1949 (Cmd. 7706) and the White Paper 
on “ Government Policy on Leasehold Property in England 
and Wales”’ of 1953 (Cmd. 8713), does not apply to such 
tenants as those who figured in these cases ; or to the trustees 
of the home who were the defendants in Rolls v. Miller ; 
or to the hypothetical benevolent bookseller visualised by 
Jessel, M.R., in Portman v. Home Hospitals Association, who, 
while his activities would be as obnoxious to his landlord 
and to his neighbours as would be those of a mere mercenary 
shopkeeper, would not suffer-in the same way if not given 
security of tenure. R.B. 
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HERE AND THERE 


EDUCATION AND RE-EDUCATION 
Sik ROWLAND HILt did a good deal more in life than invent 
the penny post. Another innovation with which he was 
mixed up in early life was the remarkable school started by 
members of his family and carried on by them for three 
generations or so. In the early nineteenth century, when it 
was founded, it was a most extraordinary phenomenon, run 
on the principle of “ go as you please.’’ There was no 
corporal punishment; the discipline was in the hands of 
the boys themselves and the pupils advanced in the subjects 
which interested them and left alone those which didn't. 
While the impetus given by the genius of its founders 
still carried it forward, it was a remarkable success, but it 
did not survive the century. The reason for its decline, 
given by one of its last headmasters, himself a pupil, was that 
the system made education so easy and pleasant that the 
boys rarely developed the stamina to face and handle the 
difficulties of real life. It’s still one of the problems of 
education what are the practical proportions of kindness and 
toughness for teaching a child what it needs to know when it 
grows up. The problem is much the same in those more 
advanced educational establishments for older children, 
Her Majesty’s prisons. It’s not enough, as some reformers 
seem to think, to say that they must inevitably advance 
along a path of transformation until everything within is so 
full of sweetness and light that there will be no need for 
either walls or bars. Life isn’t quite like that anywhere. 
It may be true that some lessons can’t be properly learnt 
with tears; there are others that can’t be learnt without ; 
it depends on the subject and the pupil. Mathew Hill, Q.C., 
one of Sir Rowland Hill’s brothers, was an energetic penal 
reformer. His was an eminently practical and common- 
sense point of view. The object of the criminal law, he held, 
was repressive ; retribution was completely irrelevant. The 
deterrent effect of punishment was uncertain in its operation. 
Therefore, when you had caught your criminal there were 
only two alternatives ; either you killed him or locked him 
up for life, or else you reformed him. “ Begin to reform the 
criminal the moment you get hold of him and keep hold of 
him until you have reformed him.” If he had spoken modern 
language he would have talked of “ re-education.” 
NOT MY FAULT ? 

Yes, but how to reform? Is it a matter of change of heart, 
a true conversion? Or change of mind, a mere matter of 
mental conviction that crime doesn’t pay or, anyhow, 
doesn’t pay best? Or is it a purely medical process like 
reconditioning or readjusting an engine, something done to 
the subject, neither an appeal to free will nor to mental 
judgment? Is it all a matter of brain operations and 
psychological reconstitution or, maybe, ultra-sonic frequencies 
and nothing else ?- In so vast and deep a region of mystery as 
the human personality, one is always a trifle suspicious of 
such over-simplifications, especially when it smooths the 


already slippery way for our ingrained tendency to seek , 
“let out ’’ from our personal responsibilities in “‘ circumstanes 
beyond our control.’’ In Shakespeare’s day, you remember 
the fashionable jargon was all of astrology. “‘ This is th, 
excellent foppery of the world that, when we are sick jy 
fortune (often the surfeit of our own behaviour) we makd 
guilty of our disasters the sun, the moon and the stars, 
if we were villains of necessity, fools by heavenly compulsior 
knaves, thieves and treachers by spherical predominang 
drunkards, liars and adulterers by an enforced obedience 

planetary influence ; and all that we are evil in by diving 
thrusting on.’’ Nowadays the very urchins in the juvenik 
courts have their tags of psychological technicalities | 
llustrate the same point. 


A GLANCE INSIDE 

ANv now, looking inside the prisons, the latest chance item 
of news illustrate rather well how even in conditions in whic 
authority exercises, one would have thought, enough contro) 
to create the atmosphere of a welfare Utopia, the humar 
material still predominates and life shakes down into the oli 
human patterns. In Dartmoor there’s a thirty-two-year olf 
thug being birched for flinging a china mug at a warder ané 
cutting his arm. He has thirty previous convictions, mainh 
for offences involving violence. Starting his career of crim: 
at thirteen, he has been sentenced in all to twenty years 
imprisonment, the latest, a seven years’ sentence, in 1953 
Then there’s the colour bar. Tough criminals are forcing 
coloured prison officers to resign their positions. ‘‘ They are 
having a shocking time,”’ said one of their colleagues. “! 
would not wish their lot on my worst enemy. They ar 
mocked, mimicked and barracked until they are forced out 
of their job. Many of them are well educated and have the 
makings of first-class prison officers.’’ There’s the constant 
preoccupation with bets and tobacco (prison value 10s. a 
ounce) as revealed in a case before the Cardiff magistrate 
when a ‘tobacco baron’’ prisoner was giving evidence: 
against a warder charged with smuggling tobacco and razo 
blades in for him. The baron was also the gaol bookmaker 
and an “‘ under cover ’’ letter to a friend outside said : ‘ The 
book has been all to hell this week with 20 to 1 winners every 
day, but I will make out.’’ Pentonville, on the other hand, i 
being swept by a wave of musical culture. Musical scores 
are in general demand—everything from Bach’s fugues 
through Carmen, to King’s Rhapsody, and the men sit i 
their cells humming them over. ‘‘ Somebody started the 
idea,’’ says the borough librarian who runs the service, “ ane 
now it is sweeping round the prison. The fellows are ver 
imitative.’’ And how about the female point of view # 
illustrated in Holloway? Characteristically it is far mor 
practical than the male. The women make no trouble abou 
coloured nurses in the hospital. Nor do they demand musica 
scores. What they want is books on “ Hotel Management 

and ‘‘ Advanced Commercial Practice.” RICHARD Roe. 


OBITUARY 


Mr. E. H. BANKS 


Mr. Ernest Henry Banks, solicitor, of North John Street, 
Liverpool, died on 10th August, aged 70. He was admitted in 
1909. 

Mr. A. MARSHALL 

Mr. Albert Marshall, clerk to the City of Bath Magistrates 
and a former president of the Justices’ Clerks’ Society, died on 
28th July. He was admitted in 1930. 


Mr. S. C. T. NEWMAN 
Mr. Sydney Christian Theodore Newman, retired solicitor, © 
Brighton, formerly of Norfolk Street, Strand, London, W.C- 
has died at the age of 79. He was admitted in 1899. 
Mr. J. H. SINTON 
Hie 


Mr. John Harold Sinton, solicitor, of Newcastle upon Tyne, ae 
on 18th July. He was admitted in 1905. 
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will be found in the Weekly Law Reports. 
(UDICIAL COMMITTEE OF THE PRIVY COUNCIL 


SHIPPING: LIMITATION OF LIABILITY: CROWN 
EXPRESSLY EXCLUDED 


Nisbet Shipping Co., Ltd. v. R. 


Viscount Simonds, Lord Oaksey, Lord Radcliffe, Lord Tucker 
and Lord Cohen. 25th July, 1955 

Appeal from the Supreme Court of Canada. 

On 13th February, 1945, there was a collision between 
um.c.s. Orkney and the s.s. Blairnevis, a vessel owned by the 
appellants. On 20th July, 1951, it was decided by the Exchequer 
Court of Canada that Orkney was alone to blame for the collision 
and that the Crown was not entitled to limit liability under 
the provisions of the Canada Shipping Act, 1934. The latter 
part of that decision was, on 28th April, 1953, reversed by a 
majority judgment of the Supreme Court of Canada, which held 
that the Crown was entitled to avail itself of s. 649 of the Act of 
1934. The sole question in this appeal was whether or not the 
(rown was entitled to claim the benefit of that section, which 
provided : ‘‘ The owners of a ship, whether registered in Canada 
or not, shall not, in cases where all or any of the following events 
ocur without their actual fault or privity, that is to say— 

. (iv) where any loss or damage is, by reason of the improper 
navigation of the ship, caused to any other vessel or to any goods, 
merchandise, or other things whatsoever on board any other 
vessel be liable todamages . . . toanaggregate amount exceeding 
38 dollars and 92 cents for each ton of the ship’s tonnage.”’ 
Section 712 of the Act provided that ‘‘ This Act shall not, except 
where specially provided, apply to ships belonging to His Majesty.”’ 

VISCOUNT SIMONDS, giving the judgment, said that the 
appellants relied on s. 712, contending that the Act contained 
no special provision conferring on the Crown the benefit of s. 649 
and that accordingly that section did not apply to the Crown. 
For the Crown it was contended, inter alia, that s. 712 was in 
effect irrelevant to a claim by the Crown to avail itself of the 
provisions of s. 649. Before 1887 in Canada, as in England, the 
doctrine of respondeat superior did not apply to the Crown, which 
was, therefore, nut liable for the tortious acts of its servants. 
In that year the Supreme and Exchequer Courts Act was passed, 
and, by an amendment in 1938, s. 19 (c) of that Act provided that 
the Exchequer Court should have exclusive original jurisdiction 
tohear and determine “‘ (c) every claim against the Crown arising 
out of any death or injury to the person or to property resulting 
from the negligence of any officer or servant of the Crown while 
acting within the scope of his duties or employment.’’ It was not 
questioned that those were apt words to give the court jurisdiction 
in the present case. The Exchequer Court Act, both in its 
original and amended form, purported only to confer jurisdiction, 
but by a series of decisions, the authority of which could not be 
questioned, it had been held that it not only conferred jurisdiction 
on the court but also imposed liability on the Crown. The 
question, then, was what was the measure of the liability which 
was not defined by the Act but was to be inferred from the 
creation of jurisdiction. It was not in dispute that at least 
those circumstances which gave rise to a claim between subject 
and subject would support a claim by a subject against the Crown. 
Rand, J., in his judgment, said: ‘‘ Where liability, then, on the 
same footing as that of a subject, is established, giving a right to 
damages, I can think of no more appropriate enactment to 
which that basic rule of the prerogative could be applied than to 
a statutory limitation of those damages.’’ The basic rule to 
which the judge referred was that under which it was said that 
the Sovereign might avail himself of the provisions of any Act 
of Parliament. Those were the considerations which prevailed 
in the Supreme Court. They were weighty considerations, but 
they did not explain why full effect should not be given to s. 712. 
The right to limit liability was derived solely from a section of 
an Act which unequivocally enacted that the Act should not 
apply, except where specially provided, to ships of His Majesty. 
Where then could the Crown find that right ? It appeared to 
their lordships that there was no sufficient justification for saying 
that, because the Exchequer Court in the exercise of its jurisdiction 
applied to proceedings between subject and Crown the law which 
Itapplied between subject and subject, therefore it should apply 
even that law which by the terms of the statute enacting it 
was expressly excluded from application to the Crown. Appeal 
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allowed. The Crown must pay the costs of the appellants of 
this appeal and in the Supreme Court of Canada. 


APPEARANCES : Russell McKenzie, Q.C. (Canada), and Derek H. 
Hene (Waltons & Co.) ; F. P. Varcoe, Q.C. (Canada), Gahan, Q.C., 
and J. G. Le Quesne (Charles Russell & Co.). 


Re orted by Cuarves Crayton, Esq., Barrister-at-Law] [1 W.L.R. 1031 


COURT OF APPEAL 


CHARITY: GIFT TO BISHOP “TO BE USED BY HIM 
AS HE THINKS FIT IN HIS DIOCESE”: VALIDITY 
In re Rumball deceased; Sherlock v. Allan 
Evershed, M.R., Jenkins and Parker, L.J J. 
11th July, 1955 
Appeal from Danckwerts, J. 
A testator gave part of his residue “‘ to the bishop for the time 
being of the diocese of the Windward Islands to be used by him as 


he thinks fit in his diocese.’’ Danckwerts, J., held that the words 
constituted a valid charitable trust. The next of kin appealed. 


EVERSHED, M.R., said that the cases involved many fine 
distinctions, but it was possible to derive from them the essential 
characteristics of the principles involved. The question was, 
as Jenkins, L.J., had stated in In re Spensley’s Will Trusts 
[1954] Ch. 233; 98 Sor. J. 77, whether the gift was one to a 
holder of an office of a charitable character virtute officii, with 
merely superadded words conferring wide powers of disposition, 
or whether it was a gift to a trustee holding a charitable office 
on trusts which were not exclusively or necessarily of a charitable 
nature. It was plain in the present case that the gift to the bishop 
was a gift virtute officit and imposed on him the character of a 
trustee ; if the final words had been omitted there would have 
been a valid charitable trust. The contentions urged in favour 
of the gift appeared to be right ; they were that the true analysis 
of the cases showed that the question was whether the words 
following the gift were intended merely to indicate that, within 
the trusts appropriate to the donee’s office, the discretion was 
entirely his; or whether the donor was himself intending to 
indicate the trusts on which the donee was to hold the property. 
If the latter was the true interpretation, the further question 
arose whether such trusts comprehended non-charitable objects. 
But where the words were absolutely general, the right inference 
was that they merely indicated that the donee had a discretion 
within the scope of the charitable trusts already implicit in the 
gift. Danckwerts, J., had been right in construing the gift in the 
latter sense, and the appeal should be dismissed. 

Jenkins, L.J., agreeing, said that the question, was whether 
the words ‘“‘ to be used by him as he thinks fit in his diocese ”’ 
merely conferred wide powers of disposition, or imposed trusts 
which might not be exclusively charitable. The testator had 
used the words in the former sense ; he had left the purposes of 
the gift to be implied from the charitable character of the bishop’s 
office, and the final limitation “‘in his diocese’ in no way 
detracted from the charitable nature of the gift. 

ParRKER, L.J., agreed. Appeal dismissed. 

APPEARANCES: C. Russell, Q.C., and F. G. King (Theodore 
Goddard & Co.); N.S. Warren (Bridges, Sawtell & Co.); D.S. 
Chetwood (Edwin Coe & Calder Woods, for Urry, Woods & Pethick, 
Ventnor) ; J. V. Nesbitt (Nicholl, Manisty & Co.) ; D. Buckley 
(Treasury Solicitor). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1037 


DUTY OF FRONTAGER TO KEEP CELLAR HEAD SAFE: 
NUISANCE CREATED BY LOCAL AUTHORITY 
Penney v. Berry 
Evershed, M.R., Jenkins and Parker, L.J J. 
18th July, 1955 

Appeal from Bury County Court. 
A local authority raised a pavement and reset in it a metal 
slab covering the cellar of the defendant’s premises. Before the 


reconstruction the slab and the flagstones supporting it were in 
good condition, but, after the slab had been reset, it projected 
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above the pavement. The plaintiff, Mrs. Penney, tripped over 
the projection, and brought proceedings against the defendant, 
H. Berry, in respect of the injuries which she sustained, claiming 
that he had not fulfilled the obligation put on frontagers by 

35 (1) of the Public Health Acts Amendment Act, 1890 (the 
local authority having adopted that Act), that the cellar head 
and supports should ‘“‘ be kept in good condition and repair.”’ 
The county court judge found that in those circumstances the 
cellar head constituted a public nuisance, but he further held 
that the defendant was not responsible for that nuisance and 
was under no obligation to abate it as it had been created by 
the local authority. The plaintiff appealed. 

PARKER, L.J., delivering the first judgment, referred to 
Sedleigh-Denfield v. O'Callaghan {1940} A.C. 880, but said that, 
the nuisance in this case not having been created on the 
defendant’s land, he would not be under any obligation to abate 
it unless he had both the duty and some statutory power giving 
him the right to do so. The Public Health Acts Amendment 
Act, 1890, obliged him to keep this cellar head ‘‘ in good condition 
and repair’”’ but both the slab and the surrounds were in a 
satisfactory condition. It was the lay-out of the pavement 
which was defective and the liability for that lay on the local 
authority alone. 

Jenkins, L.J., and EversHenp, M.R., agreed. Appeal dismissed. 

APPEARANCES: H. A. Fisher (Gregory, Rowcliffe & Co., for 
Hall & Smith, Bury, Lancs); P. Curtis (George Haworth and 
Chappell, Ramsbottom, Lancs). 

{Reported by Miss E. DanGrrriecp, Barrister-at-Law) [1 W.L.R. 1021 


FACTORY: DUST: DUTY OF EMPLOYERS TO TAKE 


ALL PRACTICABLE MEASURES 
Richards v. Highway Ironfounders (West Bromwich), Ltd. 
Evershed, M.R., Jenkins and Parker, L.J J. 
26th July, 1955 

Appeal from Devlin, J. 

The Factories Act, 1937, provides by s. 47 (1): “In every 
factory in which, in connection with any process carried on, 
there is given off any dust or fume or other impurity of such a 
character and to such extent as to be likely to be injurious or 
offensive to the persons employed, or any substantial quantity of 
dust of any kind, all practicable measures shall be taken to 
protect the persons employed against the inhalation of the dust 
or fume or other impurity and to prevent its accumulating in any 
workroom, and in particular, where the nature of the process 
makes it practicable, exhaust appliances shall be provided and 
maintained, as near as possible to the point of origin of the dust 
or fume or other impurity, so as to prevent it entering the air of 
any workroom.”” From 1930 until 1952 the plaintiff was employed 
by the defendant company as an iron moulder, working with 
other men in one workroom. ‘The last process in the moulding, 
known as “ knocking out’’, was carried out on the floor of the 
workroom and resulted in the emission of clouds of dust. About 
one-half of each working shift was occupied by the process of 
knocking out, conducted by one or other of the men in the 
workroom, so that the plaintiff was exposed not only to the dust 
from his own operations but also from that of his fellow workmen. 
In 1946 the plaintiff became seriously affected with silicosis, 
and subsequently became dangerously and incurably ill, as a 
result of his work, and lost the prospect of living the normal 
span of his life. He left the defendants’ employment in 1952. 
The defendants had not provided their workmen with masks, 
nor had they provided any exhaust appliances. It was not until 
1950 that it became known that dust of the kind in question was 
liable to cause silicosis. During the relevant period there were 
a number of types of mask on the market to protect workers 
against the inhalation of dust, but only the one known as mark IV 
would have been effective against the dust in question. On a 
claim by the plaintiff for breach of s. 47 (1) of the Factories Act, 
1937, Devlin, J., held that the supply of mark IV masks was a 
practicable measure which should have been taken, and he 
awarded to the plaintiff (9,645 6s. 5d. Of that sum /7,000 
was in respect of loss of earning capacity and /1,000 was in 
respect of the plaintiff's loss of the prospect of making some 
provision for his wife and dependants by reason of his shortened 
expectation of life. The defendants appealed. 

EVERSHED, M.R., said that there must be an order for a new 
trial on the one question whether the defendants failed to comply 
with the obligation under s. 47 by the supply of masks, and if so 
to what extent the damage suffered by the plaintiff was properly 
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attributable thereto, and whether the absence of masks merely 
aggravated rather than caused the injury. This was necessary 
because of certain contradictions in the evidence and of the lack 
of evidence and findings by the judge on certain vital matters of 
fact. Section 47 (1) required protection against two things: 
injurious dust, and any substantial quantity of dust. Thr 
relevant time for consideration was that between the date when 
the Act came into force and the date when the plaintiff became 
incurably affected. At that time it was not known that the 
danger lay in the minute particles of silica, and the “‘ practicable 
measures ’’ required by the Act were those possible in the light 
of current knowledge and according to known means and resources 
The defendants had not been in breach of their duty to guard 
against “‘ injurious dust,” but had admittedly taken no steps to 
guard against the “ substantial quantity of dust ’’ which arose in 
the foundry. The plaintiff claimed that among the practicable 
measures then possible was the supply of mark IV masks, which 
would have been of some effectiveness against his injury. To 
sustain that the plaintiff must prove that between 1938 and 1946 
that mask was regarded by competent persons as the best avail- 
able, so that an obligation to take all practicable measures would 
involve a supply of them. The evidence showed that masks 
could not be worn the whole time, and the judge held that a 
great measure of assistance could be had from wearing them for 
say, fifteen minutes during the period of knock-out, and that the 
supply of mark IV masks was a practicable measure which ought 
to have been taken. Two criticisms could be made of that 

first, it did not pay sufficient attention to the fact that when the 
masks became available the plaintiff had been exposed to the 
lethal particles for ten or more years ; and secondly, it did not 
pay sufficient attention, because there was no proper evidence 
to the question whether wearing the mask for fifteen or twenty 
minutes at a time would have been effective at all. Would 
its absence have done more than to aggravate the disease already 
contracted ? Would it have been any good at all? Would it 
have been if only worn for a limited time ? These questions must 
be answered at the re-trial which the court would direct. There 
were two further matters. The judge had held that the defendants 
should have provided exhaust appliances; but s. 47 (1) only 
required these where the dust was emitted at some fixed point 
on a machine, and did not apply where the dust was emitted by 
moulds all over the foundry floor. Secondly, the award of 
£1,000 for loss of prospects of making provision for the plaintiff's 
dependants did not seem to have any logical or sensible foundation, 
and was in conflict with what was laid down in Benham v. Gambliy 
[1941] A.C. 157. 

JENKINS and PARKER, L.JJ., agreed. 
ordered. 

APPEARANCES: F. W. Beney, Q.C., and P. O’Connor (Clifford 
Turner & Co.) ; Marven Everett, Q.C., and G. Green (Beckingsales, 
for William Bache & Son, West Bromwich). 

(Reportei by F. R. Dywowo, Esq, Barrister-at-Law] 


“e 


Appeal allowed. Ke-trial 


[1 W.L.R. 1049 


POWER OF COURT TO AMEND ERRONEOUS 
RECITALS IN DECREES 
Thynne (Bath, Marchioness) v. Thynne (Bath, Marquess) 
Singleton, Hodson and Morris, L.JJ. 
27th July, 1955 

Appeal from Lord Merriman, P. ({1955 
p. 437). 

Decrees nisi and absolute were granted on the wife’s petition 
in 1953, the petition and decrees referring to a ceremony Ol 
marriage solemnised at St. Martin-in-the-Fields on 27th October, 
1927. The ground of the petition was the adultery of the husband, 
and the wife sought and obtained the discretion of the court 
respecting her own adultery. Since decree absolute both parties 
had married the persons with whom they had _ respectively 
committed adultery, and court orders had been obtained varying 
an ‘‘ante-nuptial’”’ settlement of 25th October, 1927, and 
approving a deed of family arrangement of 27th June, 1954. 
Later, it came to the knowledge of the wife’s legal advisers that 
the parties had been lawfully married by licence on 8th October, 
1926, at St. Paul’s, Knightsbridge, a ceremony which had been 
concealed as far as possible owing to the opposition at that time 
of the families of the parties to their intended marriage ; in the 
register the husband’s christian names were transposed, and 
one of the wife’s christian names omitted. The wife issued 4 
summons calling on the husband to show cause why she should 
not be at liberty to amend her petition by substituting the true 
names of the parties and the correct date and place of marriage 


DIVORCE : 
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yd applying for an order that the decrees should be similarly 
ymended. In her affidavit in support the wife stated that in the 
course of time she had come to look on the later ceremony as the 
valid marriage which should be dissolved on the petition. Lord 
Merriman, P., held that he had no jurisdiction to accede to the 
prayer Of the summons. The wife appealed, supported by the 
ysband. The Court of Appeal requested the Queen’s Proctor 
to appear to present arguments contra. 

SINGLETON, L.J., said that it was not disputed that the first 
ereemony at St. Paul’s was lawful. The submission for the 
Queen's Proctor was that neither decree was a nullity, but 
voidable, and stood until set aside, and that no amendments 
ould be made after decree absolute had been drawn up. The 
failure to state the right date and place of the lawful marriage 
constituted a non-compliance with a rule, for which provision 
yas made by Ord. 70, r. 1. Having regard to s. 13 (1) of the 
Matrimonial Causes Act, 1950, the question was one of status, 
not of ceremony, and it was common ground that the decrees 
ould not be regarded as void. The submission for the parties 
was that the effective part of the order dealing with status and 
the matrimonial offence proved could not be altered after decree, 
but that amendments could be allowed which were necessary or 
lesirable to make the record accord with the facts, provided that 
no injustice was caused. The difference between the amendment 
{the operative and substantial parts of a judgment and of formal 
ancillary matters, such as the title of the action, was illustrated 
by Pearlman (Veneers) S.A. (Pty.), Ltd. v. Bernhard Bartels 
1954 1 W.L.R. 1457; 98 Sot. J. 851, where the description of 
the defendant was amended after judgment. In the present 
case much less was asked. The decree would have been good if 
the date and place of the marriage had been omitted. In 
Hampson v. Hampson [1908 P. 355 amendments were made in 
ircumstances precisely similar to the present case; that case 
had been partially followed in Marshall v. Marshall (1909), 
235 T.L.R. 716. It was established that the court had power to 
amend the decrees as prayed. It arose under the inherent 
jurisdiction to correct an order so that the position under it should 
be free from ambiguity. It did not extend to the question of 
status, or proof of the matrimonial offence alleged. The date and 
place of marriage were in the nature of recitals, and the court had 
aright to correct something which had been incorrectly stated, 
provided that no injustice was caused, or the public weal ofiended 
inany way. As it was merely a matter of transgression of the 
rules, and not of an Act, Ord. 70, r. 1, also gave jurisdiction. 
rhe order should be that in the decrees the date and place of the 
marriage should be struck out, and notes should be inserted 
stating that the words were struck out by order of the Court of 
\ppeal, the court being satisfied that the lawful marriage took 
place on 8th October, 1926, at St. Paul’s, Knightsbridge. 


Morris, L.J,., 


Hopson, L.J., delivered a dissenting judgment. Appeal 
illowed. Motion by husband for leave to appeal dismissed. 


agreed. 


APPEARANCES: G. Lawrence, O.C., and A. Harmsworth (Gordon 
Dadds & Co.); J. E. S. Simon, Q.C., and V. Russell (Charles 
Russell & Co.) ; Sir H. Hylton-Foster, O.C., S.-G., and C. Duncan 
Queen's Proctor). : 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 465 


CHANCERY DIVISION 


ESTATE DUTY: SETTLEMENT OF ASSURANCE POLICIES 
AND CASH: LIFE INTEREST: INTEREST IN POSSESSION 
DURING LIFE OF SETTLOR 


In re Barbour’s Policies of Assurance ; Westminster Bank, Ltd. 
v. Inland Revenue Commissioners 


Harman, J. 14th July, 1955 


Adjourned summons. 

By a settlement made in 1929, a settlor assigned to the bank 
two fully paid policies of insurance on his life and also paid to the 
bank 412,000 in cash on trusts declared in the settlement. 
Clause 2 of the settlement provided : ‘‘ The bank shall out of the 
proceeds of the . . . policies pay all death duties if any leviable 
at the death of the settlor in respect thereof .. . and shall invest 
the residue of the said moneys and shall forthwith invest the said 
sum of 412,000 (which moneys and the property for the time being 
fepresenting the same and the accumulations of the income 
thereof ... are hereinafter called ‘ the trust fund’) in the name 
ot the bank”’ in investments mentioned in the settlement. 
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Clause 3 directed the bank to accumulate the income of the t 
fund until 30th June, 1942. Clause 4+ provided that after that 


date “ the bank should pay the income of the trust fund and thi 
accumulations thereof and of the investments for the time being 
representing the same (the said policies and the proceeds thereof 


however not to be treated as income bearing until the amounts 


payable in respect thereof shall have been received and 
invested) in the events which happened to the settlor 

nephew, /.2B., for his life. The income of the trust fund wa 
accordingly paid to J.B. from 30th June, 1942 Fhe settlor 
died in 1951 and bonds and cash amounting to £19,753 2s. wer 
received by the bank in satisfaction of the two policies ; and the 


Crown claimed estate duty under s. 2 (1) (¢) of the 
1894, on the life interest of /.B. in that sum rhe m 
tended that under the terms of the settlement /./. had no right 
to receive income from the policy moneys during the life of the 
settlor and that his life interest did not fall into possession until 
the settlor’s death 


‘inance Act 
\ 


Crown ¢ 


of the Act of 1804 


} 
subject of a 


HARMAN, J., said that duty under s 1) (d 
in respect of life policies had recently been the 
decision in the House of Lords in D’Avigdor Gold Lv. Inlai 
Revenue Commissioners |1953! A.C. 347, which had considerably 
altered views previously held, and had finally decided that no 
claim arose under s. 2 (1) (d) on the maturity of a policy on the lite 
of A where the policy had been for over five years the absolute 
property of B. The correspondence before the present proceed 
ings had led the plaintiff to conclude that the Crown distinguished 

\ 


the present case from that decision on the ground that the policy 


here was not the absolute property of /.2., but was part of a 
settled fund in which he had a life interest. This argument seemed 
to be based on Adamson v. A.-G. 11933) A.C. 257 Accordingly 


the plaintiff had argued that the fact that the interest in the 
policy was not an absolute interest as in Goldsmid’s case, but a 
settled interest, made no difference. Counsel for the 
took his stand on a narrower ground; he did not contend that 
if the interest of /.B. in these policies was a life interest in 
possession during the lifetime of the settlor any claim for duty 
arose, but he argued that on the true construction of the settle 
ment /.B. had no such interest. Under the definition in el. (2) 
the trust fund connoted the proceeds of the policies, which did 
not fall in till the death of the settlor, and therefore the interé 

of J.B. only arose at that date. In his (his lordship’s) judgment, 
this was not the true construction of the document lhe interest 
of /.B. was a true life interest in possession, and the definition 
clause did not point only to proceeds falling in on the settlor 

death. It was no doubt true that possession connoted the right 
to receive the rents and profits, if any there were, but it did not 


Crown 


follow from the fact that there were or could be no rents o1 
profits that no one was in possession. .1.-G. Vv. Dob 
1900) 1 O.B. 442 had not been expressly overruled in Goldsiid 
case, but in Dobree’s case the court did not consider the subject 


matter of the settlement the contract of insurance, but only its 
fruits, and this way of looking at such a transaction was declared 
to be wrong in Goldsmid’s He could not see that Do 
case was binding in the circumstances. He was of opinion t 
on the concession made by the Crown he must decide this case 
in favour of the taxpayer, and there would be a declaration that 
in the events that had happened no estate duty was payabt 
Declaration accordingly. 

APPEARANCES : Geoffrey Cross, Q.C., and J. A. Wolfe (Parker, 
Garrett & Co.); John Pennycuick, O.C. and Blanshard Stamp 
(Solicitor of Inland Revenue). 


(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law} 


Case. 


[3 W.L.R. 457 


QUEEN’S BENCH DIVISION 


FACTORY: DUST: MATERIALITY OF EMPLOYERS’ 
KNOWLEDGE REGARDING PROBABILITY OF DANGER 
Gregson v. Hick Hargreaves & Co., Ltd. 

Donovan, J. 3rd May, 1955 

Action. 
The Factories Act, 1937, provides by s. 47 (1): “ In every 


factory in which, in connection with any process carried on, there is 
given off any dust or fume or other impurity of such a charactet 
and to such extent as to be likely to be injurious or offensive to 
the persons employed, or any substantial quantity of dust of 
any kind, all practicable measures shall be taken to protect 
the persons employed against inhalation of the dust or fume o1 
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other impurity and to prevent its accumulating in any 
orkroon The defendants had employed the plaintiff as 


a moulder in their iron foundry from 1934 to 1951. In January, 


1951, he is certified as suffering from silicosis, a condition which 
he had contracted by inhaling silica given off when the loam 
moulds were wctured ('p to the time when the plaintiff's 
condition was diagnosed the defendants did not know of the 
langer of the dust They had provided throughout the period 
of the plaintilt’s employment the then current safeguards against 
dust--when there was dust, masks were worn and, when the 


loam moulds were finally 


shop awav from. the 


broken, moulders were sent out of the 
resulting cloud of dust The plaintiff 
claimed for breach of 17 (1) of the Factories Act, 1937 
DONOVAN, J., said that the used in moulding was 
sand mixed manure. The present case had 
the first time that from loam might contain silica, minute 
particles of sand floating in the air which, breathed over a long 


loam ”’ 
vith revealed for 


dust 


period, caused damage to the lungs. Section 47 (1) divided 
dust into two categori first, dust hkely to be injurious or 
otherwise As to that, until the plaintiff’s complaint the 
defendants did not know of the dangers, and it could not be 
said that they ought to have known In accordance with 
bbs v. James Whitson & Co., Ltd. [1952) 2 O.B. 877 the true 


17 (1 
to take all 


vhich he was 


effect of was that an employer could not be expected 
practicable measures against something of 
blamelessly ignorant, so that the defendants were 


The sec ond 


not in breach of the first part of the subsection. 
category was “a substantial amount of dust of any kind,’’ such 
is was mi fact given off in the moulding shop. So far as anyone 


such measures 


inconvenienced 


could tell, the defendants had taken and no 
had ever complained o1 The 
had taken “ all practicable measures,’’ as the section 
made the duty less than absolute All the knowledge available 
at the time indicated that the end had been achieved Not till 
the plaintiff's complaint arose was it shown that protection was 
not complete. In the future, further and additional measures, 
so far as was must be But that did not mean 


that the defendants were retrospectively guilty of a breach of 


moulder been 


efendants 


practicable, taken 


duty The only criterion to apply was the knowledge which 
they had at the time Judgment for the defendant 
APPEARANCES / Ithinson, OA and G. Heilpern (W. H. 


Keogh 


Thompson); H. 1. Nelson, Q.C., and C. M. W. Eliott (G 
‘ ( Bolton). 


Reported by F. R. Dymonp, Esq., 


sarrister-at-Law) [1 W.L.R. 1025 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 
DIVORCE: CRUELTY: HUSBAND’S PERSISTENT 
EXCESSIVE DRINKING 

Baker v. Baker 
Davies, J. 15th June, 1955 
Petition for divorce 
The gravamen of a wife’s charge of cruelty in her defended 
petition for divorce was that her husband regularly and persistently 


SURVEY OF 
INSTRUMENTS 
Ardgour) Water 


STATUTORY 
Argyll County Council (Allt a’Choire Dhuibh, 


Order, 1955 (S.I. 1955 No. 1230 (S.122).) 5d. 

Argyll County Council (Amhainn Chro Beinn, Kilchoan) Water 
Order, 1955. (S.I. 1955 No. 1229 (S.121).) 5d 

Argyll County Council (Kas Dubh, Strachur) Water Order, 1955 
(S.I. 1955 No. 1228 (S.120).) 5d 

Bridlington Corporation Water Order, 1955 5.3 1955 


No. 1243 5d 
Coal Industry (Workmen’s 
Indemnity Companies) Order, 1955. 
County of Inverness (Loch Na Craoibhe, Scalpay, Harris) 
Water Order, 1955. (S.I. 1955 No. 1227 (S.119).) 5d 
Double Taxation Relief (Taxes on Income) (Federal Republic 
Order, 1955 (S.1. 1955 No. 1203 Sd 
Kehef (Taxes on Income) (Isle of Man) Order, 


Liabilities) (Mutual 
1955 No. 1206.) Sd 


Compensation 
(S.1 


of Germany) 
Double Taxation 


1955 (S.J 1955 No. 1205.) od 
Double ‘Taxation Relief (Taxes on Income) (Pakistan) Order, 
1955. (S.1T. 1955 No. 1204.) Sd 


Education Authority Bursaries (Scotland) (Amendment No. 1) 


Regulations, 1955 (S.I. 1955 No, 1248 (S.123).) 5d 
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drank to excess and was often drunk, thereby causing h Leute 


health The 


his drunkenness and told 


mental distress and injuring her wile repeatedly 
remonstrated with the husband about 
him that his conduct was endangering the marriage. On occasion 
the husband promised to reform ; 

to his former habits, which were the real cause of the bre 
of the When the wife was ill and confined to bed jn 


April, 1954, 


but a short time later reverted 
ik-uy 
Matriage 


her husband 


4 


went out drinking for practically the 
whole of the permitted hours of licensed premises. After th 
wife’s convalescence the husband promised to reform 1 did 


30 for a short period before relapsing into his former habits ; the 
wife refused to forgive him this relapse. Thereafter, the h 
who, despite his drunkenness, was not a violent man, fri 


isband 
itened 
his wife on two occasions by exhibitions of temper and violence 
and frequently kept her awake at night trying to compel her 
him. When, on these occasions, the wife refused to 
sexual intercourse, her husband compelled her to submit 

On 25th July, 1954, there was an attempted recon 
try again’ upon the 


to torgive 
have 
to him 
between the parties, the wife agreeing to ‘ 
husband’s promise to reform, not to drink anything more that 
day and to go to work the following day. Despite the husband's 

went out drinking at a public house on the « 
of 25th July, and was too ill to go to work on the following day 
whereupon the wife, who was on the verge of a complete nervous 
breakdown, left the matrimonial home. 


Davirs, J., said that he had no doubt that the husband's 
excessive drinking had broken up the marriage. But Lord Greene 
M.kt., had said in Buchley v. Buchley (1947 P. 25 that. the 
continuous unhappiness of one spouse caused by the drunker 
degradation of the other spouse was not in law a ground for 
dissolving the marriage; and Denning, L.J., had = said in 
Kaslefsky Naslefsky {1951) P. 38 that in such cases, if there 
was no desire to inflict injury or misery, the conduct only became 
cruelty when remonstrances provoked resentment which evinced 
itself in actions or words actually directed at the innocent party 
It appeared that persistent drunkenness, after warnings that su 
was inflicting pain, certainly if it was known that it was 
injury to health, might well of itself amount to cruelty 


promise, he 


a courst 
Causing 


such drunkenness, if combined with other acts of ill 
importance 


In any case 
treatment, might obviously be of the greatest 
On the whole evidence in the case, the charge of cruelty had been 
The husband had caused the wife great mental distress 
drinking, in spite of warnings that she would 
He had attacked her with words, insisted 
that she did not want it, and on 
Even in 1954 there had been three 
each of which he destroyed 
vhich 


made out 
by his persistent 
not be able to stand it. 
on intercourse when he knew 
two occasions used violence. 
chances of patching up the marriage 
by reverting to drink and treating the wife in a manner 
caused injury and would have caused further injury had sh 
The petition had been made out. Decree n 

D, McNeill (Berkson & Berkson, 
C. Day & Co., Liverpool) 


R. Dymonp, Esq , Barrister-at-Law) 


remained 
APPEAR 
lr. A. Pig 


ANCES : 3irkenhead 
1G; 


(Reported by F [1 W.L.R. 1011 


THE WEEK : 


Entertainment Duty Regulations, 1955 S.I. 1955 No. 1239 
od 
Imported Livestock (Marking) (Amendment) Order, 1955 


S.I. 1955 No. 1223.) 

International Organisations (Immunities and Privileges of th 
Commission for Technical Co-operation in Africa South of ti 
Sahara 1955. (S.I. 1955 No. 1208 

International Organisations (Immunities and 
Inter-Governmental Maritime Consultative Organisation) ()rder 
1955 S.I. 1955 No. 1207.) 5d 


Orde ic: 


Privileges the 


and Privileges 0 
S.I. 1955 No. 1209 


International Organisations (Immunities 
Western European Union) Order, 1955. 


6d 
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National Health Service (Genetal Medical and Pharmaceutical 
Services) (Scotland) Amendment Regulations, 1955. (S.I. 1955 
No. 1200 (S.117).) 

National Health Service (Superannuation) (Scotland) Regulations, 
1955. (S.I. 1955 No. 1143 (S.114).) 3s. 2d. 

Nigeria Protectorate and Cameroons Admiralty Jurisdiction 
Order, 1955. (S.I. 1955 No. 1213.) 

Northallerton Water Order, 1955. (S.I. 1955 No. 1250.) 

Ostrich and Fancy Feather and Artificial Flower Wages 
Council (Great Britain) Wages Regulation Order, 1955. (S.I. 
1955 No. 1247.) 6d. 

Retention of Cables, Mains and Pipes under and over Highways 
(Norfolk) (No. 1) Order, 1955. (S.I. 1955 No. 1194.) 5d. 

Retention of Main under Highway (County of Southampton) 
(No. 3) Order, 1955. (S.I. 1955 No. 1193.) 

Royston Water Order, 1955. (S.I. 1955 No. 1251.) 5d. 

Stopping up of Highways (Berkshire) (No. 2) Order, 1955. 
(S.I. 1955 No. 1234.) 


Stopping up of Highways (Berkshire) (No. 3) Order, 1955. 
(S.I. 1955 No. 1238.) 
Stopping up of Highways (Coventry) (No. 4) Order, 1955. 
(S.I. 1955 No. 1244.) 


Stopping up of Highways (Devonshire) (No. 1) Order, 1955. 


(S.I. 1955 No. 1231.) 


POINTS IN 


Settled Land—Power oF TENANT FOR LIFE TO GRANT 
PROTECTED TENANCY 

Q. My client is an occupant of a house of which her husband, 
recently deceased, was a life tenant. The trustees are now 
proposing to sell the property over her head and distribute 
the proceeds of sale among the residuary legatees in accordance 
with the trust. The widow states that her husband granted her 
a tenancy of the house at a rental of 10s. per week some years 
before he died. This was to protect her small manufacturing 
business which provided for the family during the husband’s 
illness and also to prevent her from being turned out of the house 
with her young children in the event of his premature death. 
Now that the husband has passed away, is the widow a protected 
tenant pursuant to the Rent Restrictions Acts, or must she and 
her young family leave the house if the trustees desire -to sell 
with vacant possession ? 

A. We consider that, on the facts given, the widow is prima 
facie a protected tenant, but there may be a dispute as to the 
facts and their effect. We would refer the inquirer to the recent 
similar case of Davies v. Hall [1954] 1 W.L.R. 855 ; 98 Sot. J. 370. 
In that case some issues were obscured by deficiencies in pleadings 
but the broad effect is that a tenant for life can validly grant a 
weekly tenancy which may give rise to protection under the 
Rent Acts. We are convinced that the view of Romer, L.J. 
(at p. 860), that the Settled Land Act, s. 42 (5), provides a com- 
plete code is undoubtedly correct. Therefore we think that the 
essential point is whether a genuine lease was made at the best 
tent (the burden of proof as to rent, according to Davies v. Hall, 
being on the person seeking to attack the lease). Assuming 
the house is within the Acts, we consider that the widow can 
insist on remaining as statutory tenant if she can prove the 
existence of such a lease. This appears to be so, even if no 
vesting assent had been made in favour of the life tenant (see 
the county court case of Marshall and Read v. Chapman, Current 
Law, May, 1955, para. 322). 


Mortgage—REDEMPTION-—-SURVEYOR’S FEES AND CosTs OF 
RAISING INTEREST RATE 

Q. Our client has a mortgage on several houses. The mortgage 

was first created in 1910, and it devolved upon our client in 1929 


_—. 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
| accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (Isle of Wight) (No. 1) Order, 1955. 
(S.I. 1955 No. 1222.) 

Stopping up of Highways 
(S.[. 1955 No. 1237.) 

Stopping up of Highways (Kingston-upon-Hull) (No. 2) Order, 


(No. Order, 1955. 


(Ixent) 13) 


1955. (S.I. 1955 No. 1194.) 

Stopping up of Highways (Leeds) (No. 2) Order, 1955. 
(S.I. 1955 No. 1236.) 

Stopping up of Highways (Leicestershire) (No. 2) Order, 1955. 
(S.I. 1955 No. 1246.) 

Stopping up of Highways (London) (No. 31) Order, 1955. 
(S.I. 1955 No. 1245.) 

Stopping up of Highways (Nottinghamshire) (No. 1) Order, 1955. 
(S.I. 1955 No. 1232.) 

Stopping up of Highways (Somerset) (No. 1) Order, 1955. 
(S.I. 1955 No. 1196.) 

Stopping up of Highways (West Sussex) (No. 1) Order, 1955. 


(S.I. 1955 No. 1233.) 
Widnes Water Order, 1955. 


(5:1. 1955 No. 1223:) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d. post free. 


PRACTICE 


under the will of her grandfather. In 1952 and 1953 we were in 
correspondence with the mortgagors’ solicitors with regard to 
raising the rate of interest, which had been reduced below the 
standard rate, and as the properties had been valued as long ago 
as 1910 and our client had never seen the properties, we asked 
to be supplied with particulars of the rents and outgoings. In 
spite of repeated requests the mortgagors failed to supply this 
information, and on behalf of our client we instructed a firm of 
surveyors to inspect and report on the properties. This report 
disclosed that the outside of the properties badly needed painting 
and that some loose slates needed replacing, but that the security 
could be considered reasonable. The mortgagors were requested 
to have this work carried out, but they failed to do so, nor did 
they pay the increase in the rate of interest. In consequence, 
notice calling in the mortgage was given in May last and 
redemption is now taking place, but the mortgagors’ solicitors 
refuse to pay the surveyor’s fees incurred by our client and our 
costs in connection with the surveyor’s report and the raising of 
the rate of interest, and say that the mortgagors are not liable for 
them. We contend, however, that they are costs and expenses 
reasonably incurred by the mortgagee and are payable by the 
mortgagor on redemption. 

A. In our opinion, the surveyor’s fees and solicitors’ costs in 
connection with the survey are payable by the mortgagors as 
being included in the mortgagee’s costs as defined in Dryden 
v. Frost (1838), 3 My. & Cr. 670: . all the costs properly 
incurred (i.e., by the mortgagee) in ascertaining or defending (his) 
rights whether at law or in equity .. .’’ We are less certain 
that the costs of raising the rate of interest are within this 
principle, but we think that an arguable case can be made for 
their inclusion on the ground that as the mortgagee had a right 
to raise the interest (in the sense that it was not unlawful for him 
so to do) he is entitled to his costs of ascertaining and 
defending such right. So far as concerns the surveyor’s fees it is 
assumed that the mortgage contains the usual repairing covenants 
See generally National Provincial Bank of England v. Games 
(1886), 31 Ch. D. 582. 


Leases to United States Authorities 


Q. A builder client of ours has been approached by the U.S. Air 
Force in this country with a proposal that he should grant them 
ten-year leases of some of his new houses for occupation by 
U.S.A.F. officers and we have been handed what we are told is 
the standard form of lease accepted by the U.S. authorities in 
similar cases. We see that the lessee is ‘‘ the United States of 
America acting by .. .”’ (the name and status of the agent are 
not inserted in the specimen). The form contains a provision 
that any “‘ notice license or consent ’’ which may require to be 
served on the lessee may be addressed to the lessee at the 
Headquarters, Third Air Force, Ruislip, and there is a further 
provision that in certain circumstances the lease may be deter 
mined by notice by the Commander for the time being of the 
United States Air Force in Great Britain, Finally there is a clause 
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stating that the authority for taking the lease is the Department 
of Defense Appropriation Act 1955 (Public Law 458 83rd Congress). 
We have little criticism to make of the provisions in the lease 
on the normal landlord and tenant matters such as repairs 
but we are uneasy about our client’s position if it should become 
necessary to take any legal proceedings in connection with the 
lease. Points that occur to us are: (a) is it correct that the 
lease should be taken by the United States of America or should 
it be taken by the U.S. Government or a Minister corresponding 
to the Secretary of State for Air? (b) As the proposed lessee 
is a sovereign State it would presumably be under no obligation 
to submit to the jurisdiction of the English courts. If a clause 
were inserted binding the lessee to submit to the English juris- 
diction would the English courts enforce such a clause and, if so, 
how ? (c) How would service in any proceedings be effected ? 
A writ is not included among the documents service of which can 
be effected on the Headquarters at Ruislip. (d) Can a foreign 
power take up a lease without a licence in mortmain ? 

A. We wonder whether the builder would be in any better 
practical position if he were able to insist on granting his lease 
to an individual. The nominee would no doubt be an American 
national who might be difficult to trace if trouble arose. But 
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perhaps it is unworthy to imagine that the U.S. Governme 
would be obstructive if any bona fide dispute emerged requiring 
litigation. As to the specific questions asked: (a) This igs 
point of foreign law and could be covered, we think, by direge 
inquiry of the proposed lessees, who would be estopped by any 
answer they gave. (b) We agree. The U.S. Government woulg 
presumably submit, but we think there is no way of ensuring j 
advance that they did so—see Dicey, Conflict of Laws, 6th eg 
top of p. 139. Even if they submitted to the court proceedin 
there would, in the better opinion (see Dicey, p. 138), be ng 
means of enforcing a judgment, but it is unthinkable th 
advantage would be taken of this latter position. (c) Servie 
could be effected on the premises, perhaps, and certainly (in the 
discretion of the court) under R.S.C., Ord. XI, r. 1 (6) or 
(d) This raises a nice point, especially in view of recent argumen 
in the Court of Appeal. We ourselves would not think that 
foreign government is a corporation under English law, but the 
point is certainly worth raising with the other side. The buildeg 
would not seriously be affected if his lessee were the Crown ang 
not the Americans! The whole situation seems so unusual thag} 
if there is any quantity of property involved we think our inquire 
would be well advised to take the opinion of counsel. 


NOTES AND NEWS 


Honours and Appointments 

On the retirement of Judge Langman, O.B.E., as the judge 
of Circuit 22 (Worcester, Hereford, etc.), the Lord Chancellor 
has decided to appoint Mr. NoRMAN ALEXANDER CARR to be a 
Judge of County Courts in his place with effect from 
20th September, 1955. 

On the transfer of Judge Rawlins from Circuit 59 (Cornwall, 
etc.) to Circuit 61 (Aldershot, Chesham, High Wycombe, Reading 
and Windsor) the Lord Chancellor has decided to appoint 
Mr. Haro_p RIcHARD BOWMAN SHEPHERD, Q.C., to be a Judge 
of County Courts in his place with effect from 1st September, 
1955. 

The Lord Chancellor has appointed Mr. JOHN BERNARD PRENTIS, 
O.B.E., T.D., to be an assistant registrar of county courts, 
attached to the London area, as from 6th August, 1955. 


Personal Notes 

Mr. Keith Charles, of Leicester, who has just completed his 
military service after qualifying as a solicitor, was married on 
9th August to Miss Pamela Doleman, of Leicester. 

Messrs. Longmores, of Hertford, recently made a presentation 
to the senior employee in their business, Mr. B. H. Cull, a 
managing clerk, on the fiftieth anniversary of his starting to 
work for them. He entered the business on 8th August, 1905, 
at the age of 14. Some other members of the staff number 
their years of service with the firm as follows: 49, 43, 39, 26, 
25, 21, 21, 19 and 18. 

Mr. Cecil Howett, solicitor, of Plymouth, has been unanimously 
elected a director of Plymouth Argyle Football Club, Ltd. 


Mr. J. A. Straw, solicitor, of Loughborough, was married on 
10th August to Miss Betty Josephine Goodwin, of Mountsorrel. 


Miscellaneous 
DEVELOPMENT PLANS 
County BorouGH OF HALIFAX DEVELOPMENT PLAN 


On 30th July, 1955, the Minister of Housing and Local Government 
approved with modifications the above development plan. A 
certified copy of the plan as approved by the Minister has been 
deposited at the Borough Engineer’s Office, Crossley Street, 
Halifax. The copy of the plan so deposited will be open for 
inspection free of charge by all persons interested between 
9 a.m. and 12.30 p.m. and 2 p.m. and 5.30 p.m. on weekdays 
except Saturdays and on Saturdays between 9 a.m. and 12 noon. 
The plan became operative as from 9th August, 1955, but if 
any person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground 
that it is not within the powers of the Town and Country Planning 


Act, 1947, or on the ground that any requirements of the Ac 
or any regulation made thereunder has not been complied with 
in relation to the approval of the plan, he may, within six weeks 
from 9th August, 1955, make application to the High Court. 


CouNTY BoROUGH OF HASTINGS DEVELOPMENT PLAN 


On Ist July, 1955, the Minister of Housing and Local Govern. | 
ment approved (with modifications) the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Hall, Hastings. A copy of the 


plan so deposited will be open for inspection free of charge by all 
persons interested between 9 a.m. and 5 p.m. from Mondays to 
Fridays and 9 a.m. and 12 noon on Saturdays of each week, | 


The plan became operative as from 12th August, 1955, but if 
any person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground 
that it is not within the powers of the Town and Country Planning” 
Act, 1947, or on the ground that any requirement of the Act or) 
any regulation made thereunder has not been complied with im 
relation to the approval of the plan, he may, within six weeks” 
from 12th August, 1955, make application to the High Court. 


ROTHERHAM DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Rotherham. The plan, as approved, will be deposited in the 
Municipal Offices, Rotherham, for inspection by the public. 


At The Law Society’s Intermediate Examination held on 
7th and 8th July, 1955, 5 candidates gave notice for the whale 
examination, of whom 2 passed both parts and 2 passed the 
law portion only. Of 210 candidates who gave notice for 
the law portion only, 125 passed (5 in the first class), and of 356 
who gave notice for the trust accounts and book-keeping 
portion only, 182 passed. 


Wills and Bequests 
Mr. S. Hosgood, solicitor, of Birmingham, left £42,705 
(£41,262 net). 





‘“‘THE SOLICITORS’ JOURNAL” 
Editorial, Publishing and Advertising Offices: 21 Red Lion Street, 
London, W.C.1. Telephone: CHAncery 6855. y 
Annual Subscription : Inland £3 15s., Overseas £4 5s. (payable yearly, 
half-yearly or quarterly in advance). 

Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SOLIcIToRS’ JOURNAL 
is reserved. 








